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=————(Iipone CcOommencings ates: 2h.anme 

THE CHAIRMAN: Good morning, ladies and 
gentlemen. We apologize for the delay. 

MS. MURPHY: Thank you. When we left off 
yesterday I was about to start the discussion of the 
law. Again, just to remind you, what you will need is 
my Statement of Fact and Law, my book of authorities, 
andeauso. Mp Castrallivs@bookVor) authorities . 

And°what I®propose to do; Mr. Chairman, 
is to take you through our argument on the law. I 
think Tt ’s=simportantSforsthe purposes*of*this motion to 
look very closely at the law, keeping in mind that the 
DUrDOSe. Ofethissmotion as (totaskethistBoard”™to compel 
us fitoycalbl aswitness vor toscalilvevidencet) “ir ithink it 
Hs@ good Mawnrands. thinks vtismimpontant for youto keep 
sre siiey SH ealele 

Once I have finished, what I would like 
to do is respond to some questions. I think they are 
fair questions and I think there are things that I 
would have dealt with probably on the scoping session, 
but I think at this point, given the questions that 
have been raised, it would be helpful to the Board in 
their consideration of this matter to have a general 
indication of the structure of the case or theory of 


the case and why we are approaching the case in the way 
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we are. So I would likelitomexplainrthatyto you at the 
end. 
THE CHAIRMAN: Is that the entire case or 
thecs? 


MSeeMURPHYtieethisepartvoLpthescase. 2 
don' tethinkwwe:reallyewant#toego through theilrest of it 
today. 

Souweestartronypage 1@.4eAndshiszpointed 
out - and this is similar to the other people who have 
spoken to you today -- or yesterday it was - tnat the 
first issue is: Does the Environmental Assessment 
Board have jurisdiction to consider any evidence on the 
potential human health effects of the pest control 
products the proponent proposes to use within the area 
of the undertaking. 

And, Of course, as ites clear, cur 
position on that is that, yes, this Board does have 
jurisdictionrto “consider «that matter. 

Our point fis: that satitthisttpointe in ‘time 
the only issue being put before you today is the 
sufficiency of the evidence that's being led with 
respecte torithat! matternwe And 1teisroumeaiewrthat you 
cannot assess the sufficiency of that evidence until 
obviously you have heard it and it has been tested with 


cross-examination. At the very earliest, we would 
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suggest that's the first time you could assess the 
sufficiency of the evidence. 

We will also be advising that it's our 
respectful view and that it's the practice and 
procedure of the Environmental Assessment Board that in 
fact the Board assesses the evidence of all parties in 
coming to a determination on the sufficiency of the 
evidence, and I will be speaking to that in more detail 
in a few minutes. 

You will see we have set out again for 
VOuUs== 

THE CHAIRMAN: That's with respect to the 
determination of the overall application? 

MS; 9 MURPHY :,sThat“s with respect to the 
determination of the sufficiency of the evidence on any 
one matter, and I am going to show you a case where in 
fact that was done, where the Board actually considered 
the evidence of all parties in determining the 
sufficiency of the evidence on a particular matter. 

THE CHAIRMAN: Bear in mind, Ms. Murphy, 
there is no stare decisis with Environmental Assessment 
Board decisions in previous cases. 

MS .saMURPHYe Tat hanke thatethesthinking. of 
the other Board members in the practice would be 


persuasive, however. 
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We pointed out in paragraph 22 that the 
Ministry of Natural Resources relies on the Pest 
Control Products Act and the Pesticides Act in Ontario 
as prima facie evidence that the pest control products 
used by the Minstry of Natural Resources have been 
approved for use and that that process deals with the 
potential human health effects of pest control products 
and actions necessary to ensure an acceptable level of 
risks 

I think it's very important to understand 
that’ it! ssournl view rthatwa proponent has wage rvoghie ae 
least at first instance, to rely on existing regulatory 
processes to deal with the matters that it's : 
discussing. 

That being the case, the argument at this 
point is that while the Board has jurisdiction 
certainly to consider the matter, it is premature at 
this point in time certainly to determine whether the 
evidence is sufficient. 

With respect to the second matter, which 
I haves starting ony page 14, which ds jurisdiction to 
compel the calling of a witness. And you've heard -- 

THE CHAIRMAN: Excuse me, just going back 
Cosyour? lastestatement® forvalsecond:seuseaity.our 


position that if you are going to rely on previous 
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decisions of other regulatory authorities you can rely 
on the decision itself or, in effect, are you relying 

upon the material or studies that led to the decision 

of the other regulatory authorities? 

ANGPhistmei t Bissitheslatternign site your 
position that those studies or material upon which the 
other regulatory authorities relied do not have to be 
produced, you can just rely on the decision? 

MSeeIMUNPH Ye weeLeese Our Wireweithat at Veast 
in first instance a proponent can rely on the actual 
decisions of other regulatory agencies and that they 
don't need to go behind that and reprove to the 
Environmental Assessment Board that each of those 
decisions was reasonable and that it was right in the 
circumstances. 

You have to bear in mind that there is a 
whole host of regulatory system out there that has an 
effect on what happens in this undertaking and in other 
undertakings. 

And I will give you another example, if I 
might. You will appreciate, for example, that the pest 
control products, for example, that we are dealing with 
are applied from airplanes and that there is a huge 
regulatory system that deals with licensing of pilots, 


licensing of airplanes, how you build airports, so on 
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and #so -rortn: 


It is our view that we don't have to come 
here and prove to you all the rationale and background 
and reasons for all of those processes as well and the 
regulations that come from that. 

THE CHAIRMAN: Do you also take the 
position that if you don't have to prove the validity 
of the studies and materials that went into the 
decision of another regulatory authority, that you may 
nevertheless have to prove that the process undertaken 
by another regulatory authority was both reasonable, 
Ponprehenadee and, in fact, considered the appropriate 
issues? 

MS. MURPHY: I think what we have to 
convince you of is that it is reasonable for us to rely 
onvthe other process and ’that’s —— 

THES CHATLRMAN -@GHowsdo you getmto iWthat 
point? 

MS? ‘MURPHY: Well, <i@thinkitthat's the 
problem and I think that is the heart of the matter, 
and what we have to do is lead what we can and it's 
on -~ it's our judgment as to what evidence we need to 
lead, and I will get to what would happen if we don't 
meet that in a minute. But what we have to do is lead 


enough to convince you that it is reasonable to rely on 
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that process. 

But that's why I say that's not the end 
of the matter. That's why I say, in first instance, 
it's our position that that is what we have to do and 
that is what we intent to do. But that's why we say 
the matter is not then irrelevant. That's what happens 
in some of the U.S. cases, for example. The person who 
is relying on the regulatory process says: That's it, 
thats Bal Ueevouscanmtethink above Granynore. 

Those are the cases where the court has 
decided, quite correctly in our view, that that 
position is wrong, that we can't simply say the process 
Psathere rand. etheneftorer,s you, canv ts think@abouteit 
anymore. What we say is: We are here to show you what 
the process is, if someone else wants to tell you that 
it's wrong to rely on that for some specific reason, we 
aren't saying to you you can't hear that evidence. We 
aren't saying that it's beyond your jurisdiction to 
hear the views of other people on that. 

And that's why I say the decision that 
you make about whether it is reasonable to rely on that 
process really has to be made hearing all the evidence 
and hearing perhaps evidence that people might want to 
lead that says it is not reasonable to rely on that 


process. 
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Okay. Now, with respect to jurisdiction 
to compel the calling of a witness - just so that we 
don't leave that hanging - that's exactly why we say 
that the issue that we are dealing with is within the 
jurisdiction of the Board, and we speak a little later 
about what that whole concept of improper delegation 
means. And, in our view, that's what it means, that 
you can take consideration and probably a fair amount 
of weight can be put -- in our view, a lot of weight 
can be put on that process, but we are not suggesting 
that you can't go any further. And that's what those 
other cases are about. 

THE CHAIRMAN: Well, apart from the 
decision, Ms. Murphy, on whether or not the Board has 
jurisdiction to compel the Ministry to call particular 
witnesses or to put into evidence certain studies, et 
cetera, if you are taking the position that we have the 
jurisdiction under the Environmental Assessment Act to 
consider the effect of pesticides on human health, then 
presumably, although it may not be reasonable for the 
Board to do so, we do have the jurisdiction to, in 
effect, reinvent the wheel in this case if we so 
wished. 

MS. MURPHY: Well, I suppose in the broad 


sense, if there was evidence before you on something 
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specific that would require you to come to a different 
decision than was arrived at by the other regulatory 
agency, certainly I think that's true. 


You asked Ms. Cronk, for example, whether 
there would be circumstances where, notwithstanding the 
decision of someone else, you could come up with a 
different decision and she advised you that it was her 
View sthat vot tcoursemyour could, and EF thinks that's true. 

THE CHAIRMAN: Okay. Well, I think that 
pretty well settles the jurisdiction issue-- 

MS-MURCHY: ay es 

THE CHAIRMAN: --in terms of whether or 
not the Board has jurisdiction to look into these 
matters, as distinctly opposed to whether we have the 
jurisdiction to compel certain evidence to be brought 
before us. 

So I don't think you have to spend a lot 
more time on whether or not we've got jurisdiction. 

MS. eMURPHY +93 Finer 

THEEGHALRMAN Sa don tethankvanybody 1s 
opposing it essentially based on the arguments today. 

MSSe MURPHY se Pedon. tathinkyso fei ther once 
you really look at it closely. 

With respect to jurisdiction to compel a 


calling of a witness, you have heard the law about that 
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from Mr. Campbell and from Ms. Cronk and basically of 
course our position is the same, that the calling of 
the witnesses and the decision on which witnesses 
should be called and what evidence should be led is the 
responsibility of the parties and counsel for the 
parties. 

And there are -- you heard the law about 
that, you heard that essentially in this kind of 
process it is really reasonable and that's the common 
way to do things and that there really doesn't appear 
to be any reason to take this out of the normal 
Situation. 

I would comment on the issue about 
whether the rule -- your rule, Rule 4, is procedural in 
nature and whether it allows you in substance to compel 
the calling of a witness. 

Techink? Mie seChadrmanaeyOuUsputeyoun 
finger on it yourself when you said to Mr. Castrilli: 
Are you asking for procedural compliance or are you 
asking for, in effect - these weren't your words - what 
you think is compliance with the statute. And I think 
clearly what he is asking for is something of 
substance, compliance with the statute. 

THE CHAIRMAN: Well, I can just say that 


it has been the Board's interpretation to date - you 
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must realize that these rules are relatively new -- 

MS. MURPHY] Mmn-hmm- 

THES CHACRMAN a thatwthate section 4°-— 
Rule 4 is aimed at procedural compliance as opposed to 
statutory compliance. 

MS. MURPHY: Right. Mr Castri lien 
effect, in his argument in his paper -- rather his - I 
will speak to his paper in a minute - but his Statement 
of Fact and Law has suggested in a sense that the Board 
has some duty to ensure that the evidence is 
sufficient, and I would like to speak to that ina 
minute. 

BUbPleLChinkewhaters. important -is to bear 
im mind that the’ duty of this’ Boardsgis toshold a fair 
hearing and to render a decision on the evidence put 
before it, and that's the basic duty of this Board. 

Now, there is a practical aspect to this 
that I think you should keep in mind, it's very 
EmDOLvcantewashrrst ota ll eat uthe send sou-thisacase ormtat 
some stage in this case the Board is going to make a 
decision based on the sufficiency of the evidence and 
the Board will write down its reasons for coming to a 
certain conclusion and they will be assessing the 
sufficiency of the evidence that was led before it in 


coming to that conclusion. 
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LOgicalivetetind = tedadtLreiculce to 
understand how the Board can assess the sufficiency of 
the evidence when, in effect, the evidence ends up 
being put in in first instance at the instance of the 
Board. There is a logical problem with that. 

There is a practical problem as well and 
that is that when one makes decisions about what 
evidence to call and which way to structure the case, a 
person who does that - we do that with our client and 
everyone else does it with their clients - the person 
who does that can make a mistake. And I think it 
should be fairly clear that if a mistake is inade in 
this hearing about the leading of evidence, it should 
be our mistake. 

Now, I am going to take you to the next 
Darptuebut weoLle course, waseerrs 'farriy =clearerte 2s .0our 
position that the Board does not have jurisdiction to 
compeid “thercaliingrol ay witness ae Duce Gt ninkeains orguer 
to look at that more closely we really have to go to 
the next part, and I have called that: The Requirement 
to Call Evidence. Because the question really seems to 
me to be: If the Board does have jurisdiction to 
compel the calling of evidence and the calling of a 
witness, it would be very unusual and one would have to 


consider where that jurisdiction would come from. 
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So I'll ask you to look at page 17 under 
my paragraph 33, and I'm suggesting thet if the Board 
intends to direct the calling of particular evidence it 
must be because it has a positive duty to do so. If 
you have no duty to compel -- if you have no duty to 
have this evidence before you, then there is no reason 
for you to compel anyone to call it. If there is no 
duty for you to do this, then the duties are ours. 

If you look at what I have here under my 
No. 31 then, it is my respectful view that the only way 
you could get into a situation where you had a duty in 
fact to supplement the evidence would be if Section 
5(3) of the Environmental Assessment Act imposes 
statutory preconditions to the assumption of 
jurisdiction by the Environmental Assessment Board. 

Now, Mr. Castrilli says he's not taking 
the position that Section 5(3) imposes statutory 
preconditions to the assumption of jurisdiction, what 
he says is Section 5(3) says what things we have to do 
before you can make a decision. That is a distinction 
without a difference. That is exactly the same thing. 
What he is suggesting to you is that you must order us 
to call this evidence or you will not have sufficient 
evidence and can't make a decision. 


So I will be speaking to Section 5(3), 
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and I suggest he has to be successful on that. 
Secondly, he has to be successful in saying that the 
respondent intends to call no evidence with respect to 
potential human health effects. And in order to be 
successful on that, Mr. Chairman, it's our view that he 
has to convince you that the decisions of other 
specialist agencies and the government standards in 
existence have no probative value and, therefore, 
constitute no evidence. In our respectful view, that 
can't happen. 

When one looks at the Environmental 
Assessment Act - and we have to keep in mind that we 
are looking at the Ontario Environmental Assessment Act 
which is, in substance, different from the legislation 
in other jurisdictions - the point is that the Minister 
or, in this case, the Board is expected to look at the 
evidence provided under Section 5(3), the evidence 
provided in the environmental assessment and other 
evidence to determine whether the evidence is 
sufficient and to determine whether, on that basis, the 
information he has is satisfactory to allow a decision 
to be made. And those words, I would suggest, are 
inconsistent with the idea that the Minister can't or 
that the Board can't consider the totality of the 


evidence before making a decision. 
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THE CHAIRMAN: Ms. Murphy, have you given 
any consideration to the provisions of Section 11 of 
the Environmental Assessment Act which sets out certain 
powers with respect to the Minister and considered as 
to whether or not any of the provisions of Section 11 
also apply to the Board and, in particular, the part of 
the section that indicates that: 

"Where the Minister considers that the 

assessment is inconclusive or otherwise 

unsatisfactory to enable a decision to be 
made--" 

MSveeMURPHY2aeRaghee 

THE CHAIRMAN: "--as to whether approval 

to proceed with the undertaking should be 

or should not be given, he may require 
the proponent to carry out such research, 
investigations, studies, et cetera..." 

And then there is a process for having 
that reviewed in certain circumstances and public 
comment, et cetera. Now, obviously we are not under-- 

MSTeMURPHY <aerSect ions: 

THE CHAIRMAN: --Section 11 because we 
are holding a hearing. But does the Board, in your 
view, have any of those powers that are implied by that 


section in terms of requiring further evidence? 


Farr & Associates Reporting, Inc. 


24 


25 


Submissions 16844 
Murphy 


MS. MURPHY: I would have a couple of 
comments to make about this one first and then I would 
ask you to et=memcetad teastdemandethinkt abouteit 


further because I don't have submissions on this 


section. 

THE CHAIRMAN: Very well. 

MS. MURPHY: Just at first reading and at 
first glance it seems to appear -- or it appears to me 


that what it is saying is where, before accepting an 
environmental assessment; that is, where the Minister 
has the information before him or her and is at the 
point of deciding whether to accept, the Minister is of 
the opinion that more is required. 

THE CHAIRMAN: I know, but we reach that 
same stage somewhere-- 

MS. MURPHY: At some point. 

THE CHAIRMAN: --in-this process under 
Section 12. We have to decide at some point is the 
environmental assessment acceptable or is it not. 

Now, you know, I am fully cognizant that 
this section does not apply directly to the Board in 
that sense, but it also conveys the concept that there 
are circumstances, at least when the Minister is 
deciding the case without a hearing, that the 


documentation or the evidence before him at that 
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point - it won't be viva voce evidence, it will be 
documentation - is for some reason not complete enough 


to enable him to render a decision on whether or not it 
should proceed; and, by analogy, whether or not it 
should proceed with respect to a particular portion of 
it or issue connected with it. 

MS* = MURPHY< = *“Mm—hinnr. 

THE CHAIRMAN: And then it gives him 
certain powers to demand and require further 
documentation or further evidence. 

Can those concepts, in your view - I 
guess this is the question, and of course you will be 
given an opportunity to consider it - also apply to the 
Board? 

MS. MURPHY: And I would like an 
ODPOGLUN It yALOeconslder Sits. butceLi would: just" like “to 
point out is what it's saying is that, in those 
circumstances, the Minister shall give evidence to the 
proponent, the proponent can make submissions and then 
in normal practice I am not certain what happens, I 
would like to consult with my friends at MOE about what 
happens. 

But it appears to me on its face that 
this is intended to be a remedial section that's 


applied in certain circumstances on applications to the 
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Minister. 

THE CHAIRMAN: Well, could it be applied 
in the sense that the Board gives notice to the parties 
before it that we don't think there is enough, please 
give us more, and then you have an opportunity at the 
hearing and all other parties connected with the 
hearing to discuss what is produced by way of further 
documentation, cross-examination, et cetera. 

Again, I am just trying to draw a 
parallel to that section because the legislature 
obviously felt that in certain circumstances the 
Minister, where he makes a decision, may require 
further evidence. 

MS. MUREHYse8 Yes. 

THE CHAIRMAN: And it may be possible to 
say that at a hearing the Board, which is standing in 
the place of the Minister, may also require further 
evidence. I just ask you to consider it because I 
don't think that's been dealt with my anybody so far in 
their argument. 

MSeaMURPHY <-seiemnegtade tor bemtarst.” Well 
I have certainly considered the -- 

MS. @CRONKegeet edony teithinkwichate was. .:- 

MS. MURPHY: I would like to consider the 


practical implications of that. 
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THE CHAIRMAN: Okay. Anyways, let's go 
on with where you were. 

MS. MURPHY: Thank you. Looking at my 
paragraph 35, I am discussing what Section 5(3) of the 
Environmental Assessment Act means and what kinds of 
duties and requirements it imposes on proponents in 
order to give jurisdiction to the decision-maker. 

The argument that Section 5(3) actually 
imposed statutory preconditions before a decision-maker 
could make a decision or act on the environmental 
assessment has been considered recently and in fact, in 
my respectful view, has been decided. 

And I would ask you to turn to Tab 6 in 
my book of authorities. This is the case of Temagami 
Wilderness Society and the Minister of the Environment 
and the Minister of Natural Resources. This, as you 
are aware I am sure, is a very recently decided case, 
ADEV ie 1thae1 989) anethesDiviisi onalmGcourts 

Essentially in this case - and this is 
very important and very relevant to this hearing as a 
matter of fact - this is a situation where the activity 
of timber management in Ontario is covered by currently 
an exemption order - you have heard about that 
exemption order in this hearing - the exemption order 


has attached to it a number of terms and conditions, 
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about doing timber management in Ontario 
time that a class environmental assessment 
Until Te its eapproved by this -Board:. 950 


directly relevant to what we are talking 


In that situation where the activities - 


and you are familiar with what they are - of timber 


management are governed by that exemption order, the 


Minister of Natural Resources made a decision to submit 


an individual environmental assessment on a specific 


road and that was the Red Squirrel Road. 


having -- 


authorities. 


THE CHAIRMAN: Excuse me a moment, I 


MS 4MURPHY 4) Tabe ov of emysbook¥vor 


THE CHAIRMAN: Tab 6. 


MS. MURPHY: I know, my factum says Tab 


5. It's one of those things, it was perfect when I 


signed it, but something happened to it after. 


printing, Gen? 


THE CHAIRMAN: The glitch in the 


MS #eMURPHYs @= Tha teledon “Geknows 
THE CHAIRMAN: Almost like the budget. 


MS. MURPHY: It happens every time, I 


don -t know’ wny. 
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In any event, this is the factual 
background behind this case and this case, of course, 
is about the Red Squirrel Road. 

And what happens in this case is that 
Temagami Wilderness Society brought an application to 
the Divisional Court and the argument they were making 
in the Divisional Court was that the Minister of the 
Environment in accepting and approving an environmental 
assessment acted beyond his jurisdiction because, in 
their view, the environmental assessment in question 
did not meet the requirements of Section 5(3) to an 
objective standard. 

And that argument is set out in the 
endorsement of the court which unfortunately is short 
but to the point at the very beginning of the 
endorsement where the court explains: 

"The applicant in argument has submitted 

to this court that the environmental 

assessment in issue does not comply with 

the content requirements of Section 5(3) 

of the Environmental Assessment Act and, 

as a result, the Minister of the 

Environment had no jurisdiction to 

approve, accept, review or refuse to 


direct a public hearing or in any way act 
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on the said EA." 

So this was the argument that was being 
put forward. The argument went on to say that there 
was something in particular that that applicant 
suggested was missing with respect to one of the parts 
of Section 5(3) and the court goes on to explain: 

"The Applicant further submitted..." 
This was the additional point: 

",..that the said EA was deficient in 

failing to address problems of forest 

management which, in the Applicant's 
view, formed part of the proponent's 
undertaking that was under 
consideration." 

Now, the court, first of all, explains 
that the forest management portion of the things to be 
considered are "the subject of a separate undertaking", 
are the words they use on the second page. 

I am not entirely sure, not having been 
there, whether the court when they refer to -- when 
they say "forest management activities are the subject 
of a separate undertaking", are referring directly to 
the exemption order or referring to this hearing, but 
in any event they are related. They are referring to 


the fact that there is another decision-maker involved 
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in thise 
They go on to say -- in considering the 

sufficiency of the information under Section 5, they go 

on to say in the paragraph starting: 

"Notwithstanding the exemption order, 

we are of the view that the EA document 

meets the content requirement of 

Sectionmsile2 ofmthewAct....” 

And they point out in what way it does that. They say: 
"It is apparent upon perusal of the 
document that it contains a description 
of the purpose of the undertaking, a 
statement of the rationale of the 
undertaking, the alternatives to the 
undertaking, the alternative methods of 
carrying out the undertaking, anda 
description of the environment affected 
by the road and its effects on the 
environment." 

And they make some more comment about 
some of the other information that's there. In the 
last full paragraph they say: 

"As indicated, the content of the EA 

document was adequate to comply with 


Sectionmois) soLraethegact £itvalsotwas 
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sufficient for the purposes of acceptance 


under Section 8 of the Act and, 


therefore, the Minister had jurisdiction 


to consider it. 


THE CHAIRMAN: But surely that decision 


by the court is a subjective view of that court as to 


the reasonableness of the EA document in that case? 
MS. MURPHY: No. With respect, Mr. 
Chairman, I think what this decision in fact says is 


that the court is not there to make a subjective 


decision about the reasonableness of the EA document. 


In“Lact) “the import! of sthisvicasesiss to 


say that it is the Minister of the Environment or, in 


another case, the Environmental Assessment Board that 


assesses the reasonableness of the content and that 


that is their responsibility. And this court is saying 


as long as each of those things has something in it, 


nEhe 


is those people who decide on the reasonableness of the 


contents. 

THE CHAIRMAN: No, but that's what I 
mean. 

MS. MURPHY: Right. 

THE CHAIRMAN: But in this particular 


case it was the Minister that decided on the 


sufficiency or the adequacy of the EA. In our case it 
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is the Board. 

MS2@MUREPHY-eeeThates=arigoht. 

THE CHAIRMAN: And what I am saying is, 
is the court is just confirming that where there is a 
challenge as to the adequacy, it is up to the 
decision-maker to subjectively decide on the 
reasonableness of the documentation and, in our case, 
all of the evidence coming in as well. 

MS. MURPHY: That's exactly what they are 
deciding, Mr. Chairman. And because of that my point 
is this: The court is saying they are not there to 
make a second assessment and they are not there to 
decide whether each of those things has to be met 
perfectly and procedurally. 

They are saying in Ontario that is not 
what the court does on judicial review. In Ontario, 
the reasonableness and the adequacy of the information 
is up to the Minister and to the Board, unlike what 
happens in the courts in the American context. That's 
MVaeDO1n ce 

THE CHAIRMAN: Okay. But I understand 
that, but is anybody here who has argued -- made 
submissions to us up to this point taken a contrary 
position? 


MS @MURPHY ey Well o yes), (MreoChairman. —sIn 
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my view, for Mr. «Castrilli toe convince syou sthnat you 
have a positive duty to make sure that there is 
sufficient evidence on each of the matters under 
Section 5(3). in order for you to make a decision, that 
is the position he has to be taking as distinct from 
the parties lead the evidence and the Board decides on 
the basis of the evidence led, or the Minister, the 
sufficiency of the evidence; that unless the Board has 
some kind of positive duty and responsibility to ensure 
that the evidence is sufficient, that the sufficiency 
of the evidence has to be assessed by the Board on the 
basis of the evidence that's put to them. 

You see, his argument that you can and 
should compel evidence is based on his argument that 
you cannot adjudicate on this matter without that 
evidence and that, therefore, you should do something 
abouti1t. VAndsitie swountivvewethatethatmrs@niot icorrect- 

THE CHAIRMAN: Well, it seems to us that 
we can adjudicate, we can adjudicate negatively. 

MS2e MURPH verse ade Soar cyt ta 

THE CHAIRMAN: And we can dismiss the 
application-- 

MSE maMURPRY eT hats! sa oh: 

THE CHAIRMAN: --should we feel that it's 


insufficient in terms of the evidence. But the further 
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question is: Should we and do we have to accept that 
as the only option as opposed to either indicating 
strongly that the parties should put forward additional 
evidence-- 

MS. MURPHY: We are not suggesting that 
that is the only option. 

THE CHAIRMAN: --or dealing with it by 
way of a condition of approval. 

MS. MURPHY: Mm-hmm. 

THE CHAIRMAN: Or - and what we are 
arguing - whether or not we have the jurisdiction to 
compel the production of evidence through a particular 
party. 

MS. MURPHY: Yes. We're not suggesting, 
of course, that dismissal is the only option. There 
are a number of options. And certainly, Mr. Chairman, 
you have heard from other parties that it's not unusual 
and would be expected that where the Board, or any 
court as a matter of fact in many situations, is of the 
view that they would like to hear more, then it's not 
at all uncommon for the Board to say so or the court. 
It's taking that extra step that's the problem. 

THE CHAIRMAN: Okay. 

MS. MURPHY: I have also cited for your 


information a case called re City of Thunder Bay 
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Auditorium Theatre Complex and that is at Tab 7 of my 
book of authorities. And I would still like to take 
you to that case because I think there's something 
interesting in it that you should be aware of, and it's 
not just because we know some of the people who are in 
it though that adds some spice. Mr. Sutterfield was 
one of the witnesses. 

Bute tawasees. 

MR. CAMPBELL: I'm not sure which shirt 
he was wearing at the time. 

MR. CASTRILLI: Or if he was wearing one. 

MS. MURPHY: There are some other people 
who were witness that will be known to us as well and 
that's importance, partly just for interest, but it's 
our view that this case demonstrates that the Board 
essentially takes the same kind of approach and, as you 
said yourself, Mr. Chairman, the Board looks at all of 
the evidence and that all of the evidence is considered 
at the end of the matter. 

Lywouldslike fyou, tom -ockwatsthis 
particular case because what's interesting, if you turn 
to page 392 under the heading: Acceptance of the 
Environmental Assessnient. The Board -- I forget who is 
Waiting ,this concer slat hin kmt waceMiees on Chie nan yi 


event, the Board starts by saying: 
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"Before a proponent is permitted to 
proceed with an undertaking, the 
environmental assessment must be accepted 
DY tne=boOaray = i1NStructions for. its 
minimum content are set out in Section 5 
of the Environmental Assessment Act." 


Lt you, go7down Lo. the last” fur. 


"The main weakness of the environmental 
document is its insufficient discussion 
on the evaluation of the advantages and 
disadvantages of the undertaking to the 
environment, particularly with respect to 
the social, economic and cultural 
conditions that influence the life of man 
Tie ChHewconmuntcy.s his LOpic is 
referenced in avery general way only." 


So the Board is saying, the actual 


environmental assessment didn't provide them with 


everything they needed they said that they wanted in 


order to assess that aspect, that part of Section 5. 


393 -- I mean, 


If you go over the page starting at page 
starting at the middle paragraph:: 
"The Board is required under the Act to 


determine whether the environmental 
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assessment is satisfactory to enable a 
decision to be made as to whether 
approval to proceed with the undertaking 
should or should not be given, including 
the imposition of any terms and 
conditions. This Board has previously 
heldathatainecomang to this 
determination, consideration should be 
given not only to the environmental 
assessment document prepared in advance 
of the hearing but also to all evidence 
and submissions presented at the public 
hearing." 

The Board explains: 

"In resolving the question of a 
satisfactory environmental assessment 
particular evidence is drawn to tiie 
evidence of Mr. James Foulds, MPP for 
Port Arthur riding and Mr. Douglas Walter 
Scott, past President of the Thunder Bay 
Chamber of Commerce, currently President 
of Northwest Ontario Chamber of Commerce 
who will be a witness here. Their 
evidence gave the Board a better 


understanding of the economic and social 
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conditions that may be influenced by this 

undertaking and, therefore, it's our 

opinion that the information before the 

Board is satisfactory." 

These two witnesses were not called by 
the proponent, Mr. Chairman. I wasn't interested -- it 
doesn't make that entirely clear, although I imagine 
Mr. Martel knows Mr. Foulds. We know Mr. Scott and he 
will be a witness here. 

I contacted counsel for the proponent in 
that case Mr. McKittrick, to be entirely sure and 
these were people from the public who were interested 
and whose evidence was considered by the Board in, to 
use the words you asked about yesterday, in shoring up 
in effect the environmental assessment. So in fact it 
gS eal bathe seviidences aM asChairman~wand ol .think «==> 

THE CHAIRMAN: Well, I can assure you, 
Ms. Murphy, there is no doubt in the Board's mind that 
the process includes more than the documentation and 
all of the evidence considered by the Board and 
admitted by the Board in the course of a hearing. We 
have taken that position on a number of occasions and I 
think had sort of a lengthy-- 

MS. MURPHY: There are a number of cases 


that speak to this, that's true. 
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THE CHAIRMAN: --decision and my dissent 
on a Red Hill Creek Expressway case that sort of dealt 
with that issue as well. There's also a number of 
cases that the Board has dealt with wherein we have 
gone-out of Curewayrpe tLe lemiont put Ler thateway,. not to 
reject an application solely on the question of the 
adequacy or inadequacy of the assessment without 
considering the matter in the totality so that we could 
also render the decision on whether or not the 
undertaking would proceed. 

And the reason for that is, it's a 
practical one, that in many hearings, many of which 
take an extremely lengthy time to put in, it doesn't 
seem to serve the public interest if at the end of the 
proceedings the Board makes a decision that the EA is 
inadequate and you stop there because it doesn't allow 
us to render a decision on the undertaking proceeding 
or not, and everybody goes home presumably to come back 
at some stage with a fresh EA or an amended EA and 
start all over again. 

And it seems to us at the end of these 
lengthy proceedings the public is entitled to a 
decision on the so-called “merits of the application" 
and we realize we have a statutory duty to consider the 


adequacy of the EA and I think you will find in the 
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past that that has been interpreted in a more liberal 
fashion rather than a very narrow fashion to enable the 
Board to get to the second decision; which is, whether 
or not it should proceed and, if so, with or without 
conditions. I think what this decision is speaking to 
is essentially in a way the same idea. 

MS. MURPHY: Mm-hmm. What you are 
pointing out, Mr. Chairman, is that the way the 
Environmental Assessment Act in Ontario is interpreted 
is to look at the substance of the matters being dealt 
with in the substance of the evidence. That is quite 
different from the law that arises from the American 
jurisdiction, the National Environmental Policy Act, 
which proceeds on quite a different basis and I think 
that is a very important distinction that you have 
drawn and I think that's a very importance distinction 
to keep in mind. 

If I can take a minute just to take you 
to that because Mr. Castrilli relies very heavily on 
those decisions and he says that the Ontario 
legislation is somehow based on the American statute 
and he refers to all of these as being Environmental 
Assessment Act decisions and I think it's very 
important to keep in mind that they are extremely 


different and that there are good reasons for that, but 


Farr & Associates Reporting, Inc. 


Submissions 16862 
Murphy 


that you can't rely on, for the procedural adequacy 
parts of the discussion, on the U.S. cases. They just 
don't apply. 

As I was explaining when I was talking 
about that yesterday and I was saying that the two very 
important distinctions between our legislation in 
Ontario and the federal environmental legislation in 
the United States is that the person who does the 
environmental assessment and the person who decides 
whether the proceeding or the undertaking should carry 
on are the same person and, because of that, the court 
there takes a very rigorous look at whether the person 
has met, to an objective standard, each of the things 
they have to do before they can go into their 
undertaking because they are making the decision 
themselves. 

And the cases that are cited explain in 
fact that the National Environmental Policy Act in the 
United States and the way it is interpreted in the 
court is essentially a procedural statute. That's very 
important. And instead of taking you to them, I can 
tell you that there's a comment that explains that in 
Calvert Cliffs at page 1112. 

THE CHAIRMAN: Sorry, that page number 


again? 
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MSEBMUREHY Se bage cli 12 eeltes ain Mr. 
Castrilli's authorities at Tab 17. thes court stheres—— 
excuse me. The court there basically says - you don't 
need to go to, it's very short: 

"However, the Act also contains very 

important procedural provisions, 

provisions which are designed to see that 
all federal agencies do in fact exercise 
the substantive discretion given them. 

These provisions are not highly flexible, 

indeed they establish a strict standard 

of compliance." 

They are explaining how they interpret 
that law. And there's a similar comment which I will 
just advise you is in the Bergland case at page 922, 
that's Tab 18 of his authorities. 

ANndwinsteadeots going tom tsiewill just 
tell you - it's very short - where that court is 
explaining again and they say: 

"The Ninth Circuit has declared that 

NEPA is essentially a procedural statute, 

its purpose is to assure that by 

following the procedures it prescribes, 
agencies will be fully aware of the 


impact of their decisions when they make 
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them. The question then is whether an 

‘agency has observed the procedures 

required by law." 

And that is really what they are looking 
at in those cases and that is really an important 
decision. 

Now, as Mr. Castrilli pointed out, I have 
also provided two other cases - he spoke to one of 
them - in my case book and I have referenced them in my 
factum. He says I conveniently provided him with 
Stein. 

Let me explain to you why those cases are 
there. When one looks at the general comment in those 
cases in the headnotes or whatever, one would assume 
from looking at them that those cases go against me, 
that those cases say something different from what I am 
saying and, that being the case, it's my responsibility 
to bring those cases to your attention and to advise 
you why those cases are different from the case we are 
looking at today. So that is why those cases are 
provided. 

And basically let me just give you a 
short description of what they are about. In Stein, 
which is dealing with the City of Winnipeg, what was 


happening was that Mrs. Stein was concerned about the 
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spraying of a canker worms (They are little green worms 
that bothered me when I was going to school in Winnipeg 
as a child). 

Mrs. Stein was concerned about that and 
what had happened was that the City of Winnipeg is 
governed by the City of Winnipeg Act, an Act of the 
Legislature of Manitoba and that legislation sets out 
that where the City is going to make a certain kind of 
decision to do a work, it is required to do an 
environmental assessment before it makes its decision. 

So the point is that that is exactly the 
same kind of situation -- exactly the same kind of 
environmental assessment law that applied to the City 
of Winnipeg as the U.S. law and, as a matter of fact, 
in the dissent Mr. Justice Freedman in dissent explains 
at page 486. He's discussing this particular 
provision. 

Disy OlmLOOKetLOmthe:-= sl) don sty know if¢vyou 
necdatowqostomr ce bute tteeseateTab Sof my authorities, 
and at page 486 his Lordship is saying, in the middle 
of the middle paragraph where it says: 

Sine thateconnection, the legislature. xa” 

Can you find that? He's discussing the 
words of that particular statute. 


THE CHAIRMAN: All right. 
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MS. MURPHY: Are you having trouble 


THE CHAIRMAN: It's all right. 


MS. MURPHY: Basically what his Lordship 


is doing is describing the statute and describing the 


requirements on Committee to do an environmental 


assessment before it makes its own decision. 


And perhaps it's best to just look at the 


entire paragraph to but it in context. His Lordship 


says: 


“Moreover there is enough evidence before 
the court to indicate that methoxychlor 
spraying 'may significantly affect the 
quality of the human environment.' 
Here it is worth noting that Section 


6( 5) C3 aa 


That is a section in the City of Winnipeg Act: 


".,..comes into play even if a proposal 
may have the effect in question. It's 
not encumbent on a Plaintiff to show the 
proposal necessarily will have that 
effect. In that connection the 


legislature..." 


That's the Legislature of Manitoba: 


",..has imposed on Plaintiffs a less 
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stringent burden than that which rests on 

their American counterparts acting under 

Section 102(c) of the National 

Environmental Policy Act (NEPA). 

That section, as Mr. Scarf has pointed 

out, was the genesis of Section 

653) CL )mof=the Gity of Winnipeg Act." 
He's just pointing out that the legislation that deals 
with the City of Winnipeg is drawn from in fact - with 
the some changes by the Legislature of Manitoba - the 
U.S. situation and that that's the same kind of 
situation. 

His Lordship in dissent says that relying 
on U.S. cases, because the City did not do that 
environmental assessment, that his view was that the 
City then could not carry out the undertaking because 
they hadn't followed the procedures. 

I'm going to ask you in a few minutes to 
go to the rest of the case for another proposition. 

But this was a situation where Mrs. Stein had brought 
an action against the City saying that they had not 
complied with that legislation and then brought an 
injunction. What she was trying to do was get an order 
for them to immediately stop before -- so that she 


didn't have to wait to actually bring her action. 
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This decision is about the injunction. 
In dissent Mr. Justice Freedman says: I think she's 
right, she should get her injunction. The majority for 
other reasons does not give her the injunction, 
although they don't differ with him on the import of 
the law. 

And the other case I have cited which is 
a very recent case -- 

THE CHAIRMAN: So what's the distinction 
in that case, just so I have got it straight in my 
mind. The City did not prepare the assessment. 

MSe MURPHY<c® Thatusercight: 

THE CHAIRMAN: And so there the argument 
was, is that the American cases should not apply? 

MSte MURPHY right 

THE CHAIRMAN: Because in the U.S. it's 
the proponent-- 

MS2y MURPHY eNO; 

THE CHAIRMAN: Or the agency that 
prepares the assessment; is that correct? 

MS. MURPHY: No. Okay, maybe I better 
clarify. The law in Manitoba with respect to the City 
of Winnipeg is exactly the same as the NEPA law and so 
what is happening here was that the City had 


legislation that said when it was going to do something 
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it had to do an environmental assessment in such a way 
before it carried out its work. 

At the same time - perhaps maybe I should 
tell you the rest of the facts - at same time, because 
the work that was being carried out was spraying, the 
City also had to obtain a licence and in order to 
obtain a licence or permit for spraying in Manitoba at 
that time, Beer went to a different agency, the Clean 
Environment Commission and they did that. They went to 
the Clean Environment Commission and got their licence 
after hearing in fact. 

So what was happening here was the City 
had two things it had to do; it had to get its licence 
and then what Mrs. Stein was arguing: Well, it was 
still a work, they still had to do an environmental 
assessment. 

So she went to the court and she said 
they didn't do the environmental assessment, they 
didn't meet the procedural requirements, therefore, 
they can't carry out this undertaking. They are one of 
those situations where the decision-making body is the 
same as the body that does the assessment. 

THE CHAIRMAN: Okay. 

MS. MURPHY: Knowing that there's that 


separate system, that they also had a licence, is going 
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to be important really for another point and I would 
like to leave it because I think the case is also 
autnoritymconmanotnenepol nite mebUtIEIL, S Juste there 
because on its face the case appears to say: If you 
don't, you know, follow the procedures, you're out of 
court. And, in fact, when you look at the case I would 
suggest that it doesn't stand for that proposition but 
that's why I am bringing it to your attention. 

And the second one for the same reason 
essentially that I'm bringing to your attention is 
another bearing new case. This one was released April 
10th, 1989, Canadian Wildlife Federation and the 
Minister of the Environment -- this is the federal 
Minister of the Environment. 

THE CHAIRMAN: That is the Rafferty Dam 
case; isn't it? 

MS. MURPHY: That's the one. As you know 
that is very new and has caused some consternation. 

THE CHAIRMAN: It's been appealed. 

MSSM@MURPHY :Se@Yes 23a Yes(@igamesure 2t has, 
but it's interesting because there are a couple of 
things in here as well that I would like to draw your 
attention tovmepucetheemainsone torethismpointwisethat 
the federal regulatory process in Canada also bears 


significant similarities to the NEPA statute in the 
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United States. That is, again it's a situation where 
the person who is making the decision - in this case it 
was the Minister of the Environment as a matter of 

fact - is responsible to carry out an environmental 
assessment before making the decision. So it's the 
same kind of situation as the American cases as 
distinct from the Ontario statute. 

That was a case where there was an 
organization, a government organization in Saskatchewan 
that was building a dam or intending to building a dam, 
of course they haven't got that far, and what that 
organization had to do was an environmental assessment 
in the Seoyiteel 

So the group did an environmental 
assessment of the impact of that project in 
Saskatchewan and got approval in Saskatchewan. Now, 
the river in question went out of Saskatchewan with and 
through Nova Scotia - Nova Scotia, no - through North 
Dakota and into Manitoba, the Souris River System. 

That meant it was an international river, so that in 
order to build the dam the people who were going to 
build the dam had to get a licence from the Federal 
Minister of the Environment, that is because it was an 
international river. 


So the Federal Minister of the 
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Environment gave them their licence and the Canadian 
Wildlife Service brought an application to the court 
and said this Minister didn't have the right to do 
that, to give that licence because he hadn't conducted 
an environmental assessment under the Federal 
Environmental Assessment process and, therefore, he had 
not met the requirements and that the licence then was 
vacated. 

The Minister, of course, disagreed with 
that position and the Minister said: Well, they have 
done an environmental assessment in Saskatchewan. It's 
pretty much the same kind of thing, I should be able to 
rely on that. 

THE CHAIRMAN: But didn't the case, Ms. 
Murphy, really turn on the interpretation by Mr. 
Justice Cullen that the 1984 Guidelines Order had the 
effect of a regulation? 

MS. MURPHY: Well, yes, and he does make 
that decision. 

THE CHAIRMAN: And, therefore, it had the 
status of law and the government in effect ignored 
their own regulation? 

MS.) MURPHY <a Coat seo te 

THE CHAIRMAN: And issued certiori as a 


result. 
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MS. MURPHY: That's right. What he is 
saying is, on the assumption that you treat that 
guideline as a law the way you would the City of 
Winnipeg Act or the way you would, you know, the 
American legislation or the Environmental Assessment 
Act, on the assumption that you treat it like that, 
then you must meet procedural compliance and ultimately 
follow those steps. That's correct. 

And based on his interpretation, which is 
one of those -- again, one of those situations if he's 
right, that it's the decision-maker who must do these 
things before making a decision. He's simply saying 
you can't make the decision, you have no jurisdiction 
to make that decision if you don't follow the steps 

again, there is something else in that 
case I think is interesting but I will take you back to 
it in a few minutes. That is essentially why those 
cases are cited to you. 

THE CHAIRMAN: Well, I think the story 
isn't finally told yet because I understand an action 
has been commencing in the Old Man River Dam case in 
Alberta on the same basis of the Rafferty Dam case 
which is now going to be before the courts there and 
who knows where it will all end up. 


MSteMURPHY.meCorrect= linsanyeevent? it's 
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our view that the American law that has been cited to 
you and the Canadian law that looks similar is not 
relevant to the way one should interpret the Ontario 
Environmental Assessment Act because to do that would 
suggest that a proponent must follow a set of 
procedural requirements, meet a set of procedural 
requirements before giving jurisdiction to an 
independent decision-maker and that that's not logical. 

That the correct interpretation in 
Ontario, we suggest, is that the Board must hear all 
evidence and then assess the sufficiency of the 
evidence as a matter of substance not as a matter of 
procedure. 

And all of that really is there to say, 
unless this Board is treated like decision-makers in 
that other kind of situation, it has no positive duty 
to ensure -- it has no positive duty to ensure 
sufficiency of the evidence. That being the case, it's 
got to be left in the hands of the parties to do that. 
The Board would not order parties -- individual parties 
in their own case to present a witness to provide 
information without a very good reason. It would have 
to be a reason of that nature. 

Now, as we say, in order to be 


successful, we suggest that Mr. Castrilli would also 
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have to be successful in convincing you today that 
there is no evidence being called. If you go over to 
my page 23 - and again, I don't need to AAS tt) —S but 
as you asked me earlier, it's our view that proponents 
who write environmental assessments should be able to 
rely, at least in first instance, on the regulatory 
processes in place that deal with their activities and 
that they shouldn't be required to duplicate and that 
in fact it's reasonable and admissible and permissible 
to rely on the those regulatory processes. 

THE CHAIRMAN: But do you not feel that 
the other regulatory processes should bear some 
resemblance to the process before the tribunal having 
the concurrent jurisdiction. In other words, if the 
other regulatory process did not have provision for 
public hearing, public input, a procedural mechanism 
for critical evaluation of the data put before the 
other regulatory authority prior to its making a 
decision or issuing a licence, is it not your position, 
or is it your position that if a proponent is entitled 
to rely on the decision of the other regulatory 
authority, it is nevertheless within the jurisdiction 
of this Board to at least ensure that the process 
underlying that other decision was, in its view, 


reasonable or offered some degree of -- some basis upon 
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which this Board making the decision could also feel 
comfortable relying on the decision of the other 
authority? 

MS SMURPHY-eeiethankw@firstvofealle@thar it 
isn't necessary for the other decision-maker to be 
following exactly the same process as the process 
followed by this decision-maker. 

THE CHAIRMAN: No, not the same process, 
but a reasonable process, one that gives this Board 
making the decision relying on the decision of the 
other authority, confidence that that other decision 
was made on a reasonable basis on sufficient data tc 
enable that other authority to come to an appropriate 
decision. 

MS. #MURPHYceea iC eseredsonablemtornethe 
Board to be interested in how the other process works 
and certainly it's in our best interest to convince you 
that it's reasonable for us to rely on it. 

THE CHAIRMAN: And us. 

MS. MURPHY: And you of course, but we 
are relying on it. That's the point, we are relying on 
it, we have to convince you that it's reasonable to be 
relied upon. Let me put it that way. 

And you certainly may be -- that 


doesnt-.—-—-alblerightiesvihemtirst pointe smthnas though: 
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That you have to, in my respectful view, take 
cognivancesg that wtoeexists., @AlL right, situs tnot 
something that let's say is irrelevant, it isn't 
something that you put aside entirely and say start all 
overnagain. ealhat: stpoint No. 91, it istrelevant? 

Certainly you will want to explore how it 
works and certainly the information you get about how 
it works will affect the weight you put ultimately on 
the results of that process. I think that is the best 
WavVelecansput it: 

But taking the existence of that other 
decision-maker into consideration as a matter of fact 
is not only acceptable and possible for you but it's 
done commonly and, in fact, if it wasn't done, one 
would have to start from square one every time on every 
issue and certainly that is not the intention in 
administering this legislation to require everything 
that is subject to a regulatory process to be proved 
over again, certainly that's not the intention. 

So that the evidence of that -- the 
existence of that body and other regulatory 
decision-making is certainly evidence and that it's 
evidence that has probative value, it has some weight. 

So that the point is really, there's two 


ends to the spectrum. You are advised that this 
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process exists. Now, on the one hand one might argue 
that the fact that it exists is something you should 
not consider. All right. If someone is going to argue 
that, what they are doing is saying: You are 
delegating your authority by considering it at all. 

In our respectful view, that's wrong, 
considering it is not a delegation of your authority, 
taking it into consideration is something that you are 
certainly able to do. 

On the other hand, one would also be 
wrong in law, in our respectful view, if we said you 
have to consider that and nothing else. We are not 
suggesting that, that you have to just take it as a 
given. That also would be wrong and we are not making 
that argument. 

But we are saying that acknowledging the 
legislative framework in place in Canada and Ontario 
and acknowledging that the review under that 
legislation exists, has probative value, tha tthat's 
not a delegation of your decision-making authority and 
that at this point in time, once the evidence is in - 
which, of course, it isn't right now - but once the 
evidence is in and has been subject to 
cross-examination, that it is prima facie evidence of 


the facts set out therein. 
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THE CHALTRMAN:®* Okay, Ms.» Murphy. © Isnt 
the crux of the question that, if you take the position 
that a licence has been issued or a regulatory approval 
has been given by another body based on certain studies 
which has led the other body to conclude that the 
impacts arising from the use of the pesticides do not 
have an adverse effect on human health, the presumption 
is that's why the licence or approval was given, that 
you rely on that fact in terms of your complying with 
Section 5(3). But in doing so, the question before us 
is: There is apparently going to be no evidence as to 
the basis upon which the other authorities arrived at 
that conclusion, and that is what the intervenors, Mr. 
Castrilli, is in effect asking for, evidence before 
this tribunal which really formed the basis of the 
other regulatory authorities' conclusions. 

And I guess the question is: Are you 
obliged in complying with the requirements of Section 
SS) minecth) Seapol1cacions toegombevond putting in 
conclusions reached elsewhere without identifying and 
putting into evidence the basis upon which those 
conclusions elsewhere were reached? 

MS. SMURPHY: "Okay. @fherfirstepoint is, 
you have said that what Mr. Castrilli is asking for is 


the basis upon which those other people make their 
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decisions. He hasn't told me that. 

THE CHAIRMAN: Well, okay. Perhaps 
that's not what he is asking for, but -- 

MS. MURPHY: That's one of my problems. 

THE CHAIRMAN: But it appears to the 
Board that what part of the complaint is, is that there 
is an indication from the witness statements filed by 
MNR that no evidence is going to be put in in terms of 
studies and other things that may have been done in 
order to convince the other regulatory authorities to 
issue the licence or the approval. 

MS. MURPHY: That's true. Our judgment 
at this point in time - and when I get to the end of 
this I would like to explain to you how we arrived at 
that, that's what I explained at the beginning - but 
our judgment at this pointeinecimes tirsteotealipe1s 
that that's true, we think that what we have to do is 
show to you that there is a process, explain to you how 
it works and attempt to convince you that it is 
reasonable to rely on that process. 

THE CHAIRMAN: Without going into any of 
the underlying basis for that other decision 
essentially? 

MS. MURPHY: Essentially that's right. 


Because if we are obliged to do that - and there is 
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more than one reason for that and, as I say, I would 
like to speak to that in more detail, there is more 
than one reason for that - but the point is, that if 
one is obliged to do that, then in an environmental 
assessment one is obliged to go behind all of the 
regulations that exist, all the regulatory schemes that 
exist that have some effect on your undertaking and 
reprove that that was reasonable. 

If you are doing a building, you would 
have to reprove the reasonableness of the Ontario 
building code. It just goes on. I can give you dozens 
of examples, but it is our view that the Ontario 
Environmental Assessment Act was not intended for this 
Board to go back and re-evaluate all of the decisions 
and the basis upon which all of the decisions of other 
regulatory bodies have been made. 

THE CHAIRMAN: Okay. And that's the 
position of the proponent. 

MS= MURPHY =) aCorrect. 

THE CHAIRMAN: Now, you are also taking 
the position, though, that another party could call 
evidence to show, in their view, that the basis for the 
other regulatory's decision was unreasonable? 

MS@aMUREHY-meves>, Lathinkathatssitrue. 


See, my problem is this: That what I have to do is 
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answer the question: Would the other party ever be 
able to lead evidence before you that was relevant. 
And my answer to that has got to be yes. 

Now, whether any specific evidence that 
person wants to lead, you know, is relevant or has any 
bearing or whatever, we can‘t assess until we know what 
it is. But I have to look at it in the broadest sense 
and say: Is it possible that other parties would lead 
evidence that's relevant to those issues. And the 
answer has got to be yes. 

THE CHAIRMAN: And if another party 
brought in a study, as an example, or called a witness 
to say that this study was used by the other regulatory 
authority and was a principal study upon which they 
based their conclusions, and yet our evidence is that 
this study should not have been relied on-- 

MS. MURPHY: Mm-hmm. 

THE CHAIRMAN: --in that fashion in 
giving whatever reasons are given, then you would 
respond to that at the appropriate time? 

MS. "MURPHY Olt eyese 

THE CHAIRMAN: Either through 
cross-examination or-- 

MS. MURPHY: There would be 


cross-examination. 
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THE CHAIRMAN: --or, if necessary, 
calling reply evidence? 
MS*eMURPHY-SeRit ont veeuethanke=-— Tam not 


being facetious here, really. I think it's important 
to keep in mind that if someone came here and said: I 


can prove to you that on the day the Minister signed 


the thing saying "x", "y", "z" was okay he was dead 
drunk, it may well be that our response would be, maybe 
we shouldn't rely on that either. 

You know, I mean you have to keep in mind 
that there is some good faith in this exercise and that 
we are interested. 

I'm going to be going on to another point 
and it is about 10:30,, would you like to take a break 
now? 

THE CHAIRMAN: Sure,, we will take a 
break for about 20 minutes. 
=——Recess, takenma twalOoc30Ganm ; 
==-Onaresiumingeat 1ls00masim: 

THE CHAIRMAN: Thank you. Be seated, 
please. 

MS. SWENARCHUK: Mr. Chairman, I just 
wanted to remind everyone that we do have a 


clearcutting procedures meeting scheduled for 12:30, if 


that would be a good time for the Board to break. 
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THE CHAIRMAN: Very well. 

MS. MURPHY: I expect to be finished long 
before then. 

THE CHAIRMAN: Do you have any idea how 
long you might be, Mr. Castrilli? 

Mk. FCASTRILDTS @Mne Chairman, awould 
anticipate at this point about an hour to an hour and a 
half. 

THE CHAIRMAN: OKay. 

MS= "MURPHY = = “L4m "going tortry towbe tess 
than 20 minutes. 

We were discussing the concept of a 
decision-maker in this kind of situation taking 
cognizance of the decisions and so forth of other 
decision-makers. There are numerous examples of that 
happening and I just wanted to bring a few -- I wanted 
to bring one in particular to your attention and then 
advise that there are others in the materials that you 
could look at. 

But the main one that I would like to 
bring to your sattentione1s on Mr Castries 
authorities, the Canadian Earthcare Society - and I am 
not going to ask you to go to the case - but the point 
there is that what was happening in that case was that 


in British Columbia, the system in the province that 
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deals with licensing pesticide applications is similar 
to the Ontario Ministry of the Environment's system, 
has a permit system as well in the province. 

Now, as I understand it, their 
legislation is slightly different from the Ontario 
legislation in that, in certain circumstances where 
some someone applies for a permit, there can be a 
hearing. And, in that case, in the Canadian Earthcare 
Society case, what had originally happened was that the 
Ministry of Forests in B.C. had applied for such a 
permit and that there was a hearing and in opposition 
was the Canadian Earthcare Society. 

The case was argued before the 
Environmental Appeal Board - that's the Board that 
makes decisions on that matter - it was then appealed 
to, like, the Supreme Court and then ultimately 
appealed to the B.C. Court of Appeal. 

The British Columbia -- what originally 
happened was that the Environmental Appeal Board had 
decided, first of all, that they could accept the 
evidence of the Canadian regulatory system as good 
evidence that human health was generally covered by the 
legislation. 

They also were asked at first instance to 


consider alternatives to the use of pesticides, and 
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basically what had happened was that the original Board 
had said that they weren't going to consider any futher 
than relying on the federal legislation the health 
aspects. And they also went on to say that they 
wouldn't listen to evidence on alternatives on the 
basis that there was no unreasonable negative effect, 
and that was appealed and ultimately appealed to the 
Court of Appeal. 

First of all -- so there are really two 
issues and I set them out on my page 28, paragraph 66. 
So that the point is that in Canadian Earthcare Society 
the B.C. Court of Appeal is looking at two issues. 
First, they considered whether the Environmental Appeal 
Board committed a jurisdictional error in refusing to 
hear evidence on toxicology or in assuming that a 
federally registered pesticide was generally safe. The 
second issue was whether the Board erred in refusing to 
assess evidence of silvicultural practices or 
alternative methods of treatment. 

In the Court of Appeal, the court 
accepting the lower court judge said -- agreed with him 
when he said: 

"Common sense dictates that the fact 

that a federally registered pesticide 


has undergone extensive testing must have 
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probative value. I have concluded that 

the Board did not commit a jurisdictional 

error by assuming the federally 
registered pesticide to be generally 
safe." 

The judge in chambers went on to say that 
the Board did in fact hear evidence on relevant 
toxicity matters in that case because they looked at 
whether that particular application would have other 
difficulties. 

If you go over the page to page 69 - and 
this is important and I would like to bring this to 
your attention -- or rather, paragraph 69, the court 
also looked to the second issue and the Court of Appeal 
held that, in that case, there was evidence before the 
Environmental Appeal Board that some adverse effect to 
wildlife habitat was possible. It appeared on the 
record that there was some potential effect and, in 
that case, they said that the Environmental Appeal 
Board should have considered evidence about alternative 
treatment methods and silvicultural practices in order 
to assess the reasonableness of the potential adverse 
effect. 

So they were looking at the other part of 


it and saying: It seems to us that you shouldn't have 
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stopped people from talking about that part. And it 
was interesting because this case only recently came to 
our attention, that what the Court of Appeal in B.C. is 
saying is pretty much, you know, square with the way we 
are approaching this matter ourselves. 

It is our view that we can rely on the 
federal regulatory process to, on its face, deal with 
human health effects. Not to be facetious about it, 
Mr. Chairman, these products are not intended to be 
applied to human beings, however -- 

THE CHAIRMAN: In this case, are you 
aware of whether or not intervenors or opposition to 
the proponent wanted to introduce evidence of their 
own? 

MS. MURPHY: They did, they introduced 
evidence of their own. 

THE CHAIRMAN: So there wasn't -- as I 
understand what you have said, there was consideration 
at one point by the Appeal Board not to allow that 
evidence in, they ultimately let in it. 

MSesMURPHY: SActualdyve Isthinkei tes 
probably best if you look back to page 28 because the 
judge in chambers does make reference to that. 

THE CHAIRMAN: Okay. 


MS. MURPHY: The part that I have set out 
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in there. I read you the first part that talks about 
the federal interrogatory regulatory system and he 
adds: 

"It is important to bear in mind that the 

Board did not state that a federally 

registered pesticide could never cause an 

unreasonable adverse effect. The Board 
was willing to hear evidence on 

toxicity to the extent that the evidence 

show that the specific site in 

question prevented safe application of 

the pesticide." 

There they are looking at a specific site 
and they did say: We will hear evidence on that, we 
don't want to hear general evidence - and I don't know 
whether there was even -- I see your question now. I 
don't know whether there was a request. 

THE CHAIRMAN: What do you do in a case 
like we have before us where you are not dealing with a 
specific site; where you're dealing with a specific 
site? 

MS- MURPHY soWel ly clasthinkeithat 01s 
important in this case because what we are doing is we 
are saying, this is a class environmental assessment, 


we are talking about general principles that will apply 
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across the area of the undertaking, and we are also 
saying that specific projects -- we are going to be 
talking to you about how specific projects are dealt 


with in the planning and licensing scheme. 


And I think that does bear some -- that 
does bear some weight when we look at what the relevant 
evidence would be that others want to lead, for 
example. The difficulty is making some kind of 
assessment in the air about whether particular evidence 
is relevant to the Class Environmental Assessment is 
difficult without knowing what it would be. I think it 
Will be a relevant consideration. 

THE CHAIRMAN: Okay. 

MS. MURPHY: I was explaining that it is 
important I think to bear in mind that these products 
that we are talking about, the herbicides and the 
insecticides, are intended to be applied to plants and 
bugs, that that's what they are for. You wouldn't buy 
a herbicide and apply it until you intended to have an 
effect. 

And so for that reason we said: We'd 
better go farther with that part and look at those 
effects, and we have done that in our evidence. 

THE CHAIRMAN: But surely the concern of 


this Board would be that notwithstanding that there 
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might be an adverse effect to plants and animals, if in 
fact there was going to be an adverse effect to human 
beings, that is something we should definitely be 
concerned with as well. 

MSr SHURE H ve mmetiii- hint, seca taser oiltl SebilT 
what we are advising you at this point in time is that 
our judgment now is that what we will do is rely and 
give you information about and let people cross-examine 
on the process that deals with that matter, and we will 
also be leading further evidence on how the Ministry of 
Natural Resources adds even further processes to deal 
with that matter. And I think you have to think about 
all of those things. 

I am just saying that we have added some 
information on the wildlife side because that's where 
the direct effects are intended to be. But the point 
is that: Yes, indeed, we rely on that system and we 
thinkers elhaireitomao whale atethis: point) iniitimerand 
we think we would have to explain that to you and show 
you in our evidence why we do and that it's reasonable. 

If you go over the page to page 30 - I 
think you are at page 29 now, I can't recall - page 30. 
This really sets out what we had originally advised 
people in our statement of evidence, that this is the 


evidence that we are going to be dealing with: Are the 
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products registered and authorized for use, are they 
use in compliance, what are the additional procedures 
imposed by the Ministry of Natural Resources, and what 
are reasonable alternatives to the use of the products, 
and in what circumstances are they used, and what 
factors influence the choice. 

I think we really should keep in mind 
that what we are doing here today, what we are here 
today to deal with is whether the Board has 
jurisdiction to compel further evidence at this point 
in time or perhaps ever. But I think the point is that 
at this point in time you have not heard the evidence, 
you have not heard the cross-examination, and I urge 
you to pay close attention to that and also to pay 
close attention to the fact that we have advised that 
this is our position and that we think it is a 
reasonable one. 

There are a number of things -- as Mr. 
Campbell explained, there are a number of things that 
can come from that. If I can just take one minute. 

One thing I did want -- I wanted to speak 
Oi steve 

THE CHAIRMAN: Excuse us one moment. 

MS. MURPHY: Mm-hmm. 


---Discussion off the record 
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THE CHAIRMAN: Excuse us, Ms. Murphy. 
Continue. 

MS. MURPHY: I was advising that the 
Ministry relies on that regulatory process. I think it 
is encumbent upon me at this point to make it perfectly 
clear, because I think this is something that arose in 
Mr. Castrilli's argument, and that I think really is 
encumbent upon us to really clarify for you. 

Mr. Castrilli suggested that we are 
asking for this Board to approve the products and that 
is not true, we are not asking this Board to approve 
the use of specific products. 

Mr. Castrilli characterized this as being 
the third doughnut. He was saying that a person 
essentially - I don't have his words - but the idea was 
that a product would have to now be registered 
federally, dealt with also by the Ministry of the 
Environment specifically and that, in addition, this is 
a third hoop for these products and it is suggesting 
that this Board was being asked to give specific 
approval for the use of specific products. And I think 
I better make it clear to you that that's not case. 

THE CHAIRMAN: Would it be open to the 
Board to specifically disapprove the use of a specific 


product in your view? 
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MS. MURPHY: If I can just take a moment. 

THE CHAIRMAN: In other words, if the 
intervenors brought in evidence to say that 
notwithstanding the federal registration, we have 
evidence to indicate that this product is likely to be 
unsafe, say, in terms of effects on both humans or, for 
that matter, plants and animals and, therefore, as a 
consequence, Board, in dealing with the application as 
a whole you should be putting in a condition that the 
Ministry shall not be permitted to use such and such a 
product in the course of its activities and, in that 
instance, will have to go to some alternative other 
than the use of that product, it might be another 
product or it might be something altogether that isn't 
a pesticide. 

Would that be open to the Board in your 
view? 

MS. MURPHY: I think -- to use the words 
of my friend Mr. Campbell, I think the Board would have 
to be very cautious in doing something of that nature. 

THE CHAIRMAN: Well, the Board would 
always be cautious in any event. 

MS] MURPHYe8* Thatwebethinkwin itheory.1 f 
the preponderance - I mean, it would have to be very 


strong evidence - and if in theory there was very 
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strong evidence before you, it is not totally 
impossible because certainly these regulatory processes 
go this way. So I am not suggesting that that's 
totally impossible, no. 

THE CHAIRMAN: One only has to think back 
as far as the Alacor case. 

MS. MURPHY: Which, by the way, it took a 
Significant length of time before a Board, and that's 
the other point I would like to make. 

THE CHAIRMAN: No, but that was a case I 
think where there was an example that there were 
registrations rendered, both here and the United 
States, but subsequent evidence convinced the tribunal 
and ultimately the Minister to take a particular course 
ofmaction= 

MS. MURPHY: Right. That was a tribunal, 
as I recall, that was actually -- that actually dealt 
with it inside this process that we are talking about. 
That's an important point. 

There are a couple of things about this 
that you should know and that -- you see, I ama bit 
concerned about putting some of this to you because I 
can't give you evidence and that this is something that 
you have to keep in mind. When I am talking to you, I 


am telling you generally what the evidence will be and 
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I am giving argument, but I can't give you evidence and 
neither can Mr. Castrilli of course. 

But you have to keep in mind that while 
there are -- as Mr. Castrilli advises, there's 
discussion about nine products, the way the system 
works... 

THE CHAIRMAN: Bear in mind that we have 
read the witness statements-- 

MS.” MURPHY: Fine += somthatuyou 
understand -- 

THE CHAIRMAN: --to prepare for the 
scoping session that will come this afternoon. 

MS. MURPHY: OkKay. So that you 
understand that there are individual registrations in 
the neighbourhood of 30 to 40 individual registrations 
with respect to these particular products. 

I don't think the Board is really 
interested in embarking in this hearing into going 
through 30 or 40 product registrations to determine 
whether they were reasonable. I don't think any of us 
are interested in doing that. 

THE CHAIRMAN: You can assume that that 
is probably the case. 

MS’y "MURPHY: 8So0 =2neresule am itr smour 


submission that the Board does not have jurisdiction to 
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order us to call this evidence. In our submission, we 
have made a reasonable judgment in deciding to rely on 
federal and provincial regulatory process at this stage 
and that you are going to have to hear the evidence 
about it and about the additional steps that the 
Ministry takes, and there are a number of things that 
can happen. 

Now, consistent with that we've advised 
that we are willing to withdraw the Ritter paper, if 
that is what Mr. Castrilli would like. We've advised 
that we don't rely on it at this time and we had no -- 
it was, as you can see from the face of it, provided on 
the four information bases. 

And just before I finish, I hada 
question that -- or you had a question I thought I 
wanted to deal with. Mr. Chairman, yesterday you were 
asking someone about a federal case that dealt with the 
ability to speak to terms and conditions. 

THE CHAIRMAN: Yes. 

MS. MURPHY: And I wasn't entirely sure, 
I think you were asking Mr. Campbell about that and, as 
I recall, you were saying something about that case -- 
I haven't seen the case, but that case stands for the 
proposition that all parties may speak to the subject. 


THE CHAIRMAN: It was a case wnere the 
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tribunal decided to impose certain conditions of 
approval that were not raised during the course of the 
hearing, were not discussed in any way and, if I recall 
the decision - unfortunately we have the citation 
somewhere but I can't recall it at the moment - the 
court held that parties should be entitled to also 
speak to conditions of approval and since they hadn't 
had that opportunity, the court was going to, in 
effect, give them that opportunity. 

MS. MURPHY: So, as I understand it then, 
the situation -- the similar situation here is that all 
of us will speak to the suggestions for terms and 
conditions and that the Board would take those into 
account. I suppose that case stands for the 
proposition that if the Board was to impose something 
different from what was discussed, they should give 
some kind of notice so people can make further 
submissions. 

THE CHAIRMAN: Basically that appears, 
as I recall the case; towbeawhat Pesstands ston... bts 
sort of a departure in the sense that quite often 
conditions of approval in environmental assessment 
processes are made outside of the hearing process. 

For instance, prior to the Environmental 


Assessment Board obtaining the decision-making power 
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under the Environmental Protection Act and Ontario 
Water Resource Act applications, the director of 
approvals at the Ministry often imposed a whole raft of 
conditions in terms of issuing a certificate of 
approval after the Board in a report had, for example, 
recommended approval. 

And that was a necessary aspect of 
handling it in that fashion because you wouldn't have 
things like final plans and specifications or final 
design before the Board at the time of the hearing 
itself, in effect, people wanted to get an approval in 
principle and then go out and do the engineering to 
bring it to the other stage and somebody else would 
make the ultimate decision based on that extra 
information. 

What this federal case appeared to be 
saying is, is that where conditions of approval are 
being rendered -- are being imposed, rather, by a 
decision-maker, parties should have an opportunity to 
speak to those conditions. 

MS. MURPHY: Fair enough. The comment I 
was going to make about terms and conditions, you were 
looking at all of the optional ways that this matter 
could be dealt with at the end and certainly denial of 


approval, approval, and you talked about severing and 
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so forth and one of the things you talked about was 
terms and conditions, and we will be talking at more 
length about terms and conditions over the rest of the 
hearing, but I thought it would be wise to suggest, 
certainly these matters are subjects that could be 
dealt with in terms and conditions. 

Because of the nature of this particular 
application, a Class Environmental Assessment which, in 
our submission, should last for a limited length of 
time, our submission will be that the approval should 
last for five years and then have a review of the 
approval, a separate process for that. 

THE CHAIRMAN: Are you suggesting another 
Class EA inquiry of the same matter-- 

MS. MURPHY: I hope not. 

THE CHAIRMAN: --at the end of five 
years. We will be barely finished this one. 

MS. MURPHY: I certainly hope not. 
That's right. We are going to be making submissions 
about what that might involve, but in looking at the 
potential for terms and conditions I think what it 
means to do is to ensure that the terms and conditions 
of approval are quite clear on their face, that they 
let people know exactly what is expected so that the 


proponent knows what is expected and so that others 
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know what is expected and then have built in, if it's 
going to be something of that nature, some kind of 
reporting mechanism or reporting date so that people 
can know when as well. Because, you are right, that 
kind of thing can cause some difficulty and I think 
those are some of the ways you can cope with that. 

THE CHAIRMAN: Okay. 

MS. MURPHY: In any event, as we have 
said, we think it is our responsibility to convince you 
that it's reasonable for us to rely on this process and 
we are going to do our best to do that and we'd like 
the opportunity to do that. 

If you are uncomfortable, we would 
certainly like to know; that is in our best interests, 
and if you are uncomfortable, advise us and we will do 
our best because, bear in mind, that is our 
responsibility too. 

And that's the end of my submissions, 
unless you have questions. 

MRS. KOVEN: Yes. There were two 
statements you made yesterday for which I would like 
some clarification. 

The first one had to do with, something 
to the point that your client was unable or wasn't 


privy to the information that went into assessing 
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health effects before the federal registration process 
was completed. And what did you mean by that? 

MS. MURPHY: Well, actually the situation 
as I understand it is this: When individuals are 
required to provide information in this particular case 
to the federal government, asking for approval under - 
and this is similar to a lot of other kind of 
legislation. =sbutein this *particularesi uation you 
have a regulatory body and that body has the right to 
compel people to provide information to them. So 
that's what's happening in that case. 

It happens in all kinds of situationss. 
What happens in that case is that the federal ‘ 
regulatory body says to the company that wants 
registration: You are compelled to provide to us 
certain information and it's very complicated, there's 
all kinds of stuff they have to give. 

Now, there's a dividing line as I -- well 
in Ontario, you know, we deal with the same kind of 
problem and there's a dividing line between the kinds 
of information that are available subsequently to other 
parties and there's other information that isn't and... 

THE SCHATRMANG? BWia tet s 91 tyeOLea 
proprietary nature, is that the problem? 


MS. MURPHY: Information of a proprietary 
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nature. Like I'm not all that familiar with the 
Federal Freedom of Information Act, I'm much more 
familiar with Ontario, but the argument apparently 
revolves around information of a proprietary nature, 
information dealing with trade secrets, things of that 
NacuUuBes 

So what happens is that the people who 
provide that information provide it to that regulatory 
body and they are saying they are providing it in 
confidence, that they own the information and that 
regular body doesn't and can't subsequently dealt with 
Lise Kava 

Now, that situation obtains in Ontario as 
well for people in Ontario that do regulation. The 
Situation is that with respect to the specific kinds of 
information we are talking, you asked me directly, Mr. 
Chainmail eCiinke tte wase Volmor MrwaMarte lal can't 
recall - you asked, would we ever be able to have 
before us all of the information that that federal body 
used in coming to its decision. And my answer is, no, 
we can't get that information from them, it's 
proprietary information, as I understand, proprietary 
information in their hands and they don't release it. 

ANGMigeDuinoetOo your tattention thatrthat 


is actually fairly well known and there's -- I have a 
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book here that deals with that or that speaks to that. 

THE CHAIRMAN: Is that the Law Reform 
Commission Order? 

MS. MURPHY: That's right. The author was 
Mr. Castrilli as a matter of fact. And he advises in 
that book with some -—"he’ criticizes themsireuatron.) Dut 
he advises that -- 

THE CHAIRMAN: Can we buy a copy? That 
one comes free; doesn't it, Mr. Castrilli? 

MR. CASTRILLI: It's free, Mr. Chairman. 

MS. MURPHY: He criticizes that situation 
but he's advising that it exists. But, you see, this 
is exactly why I have a little concern with him asking 
for something because he can't possibly be asking you 
to order us to do something that he knows we can't do. 
So I find it difficult to understand what it is he's 
asking you to order us to do. 

So that's one question. 

MRS. KOVEN: The expert assessment of 
health effects underlying the registration process is 
not made public in the decision that's given to the 
registrant. 

MS. MURPHY: I'm sorry. 

MRS. KOVEN: An expert assessment of the 


health effects is part of the registration process, and 
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when a decision is made not to approve, not to register 
a product, then that decision is not given to the 
company who is asking for registration? 

MS. MURPHY: That's a different question. 
You're asking whether the company that is refused 
receives a reason for refusal? 

MRS. KOVEN: Mm-hmm. 

MS. MURPHY: Well, I assume they do. If 
you look at Section 18 where it says: 

"Where the Minister may refuse... " 

I assume if it's a normal situation they 
would have to give reasons to the company. 

MRS. KOVEN: And then that decision can 
be appealed? 

MSeeeMURPHY<eeOh.., Welliyono, si fe they 
refused -- I don't know. We'd have to go back into the 
TWeqiciation meelilse se the point, |E think this is 
information that would be available to you in the 
evidence, but I don't have, you know, all of the 
information here. 

I think the hearing that is allowed for 
is hearing in situations where there has been an 
approval and the intention of the Minister to revoke. 

I think the Minister has a right to refuse, I don't 


think there's a hearing on the original situation where 
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person asks for approval. 

THE CHAIRMAN: Where there is a hearing, 
is it one of those situations where the parties have 
to, to the hearing, have to undertake not to divulge 
any of the information outside of the hearing and it's 
I think an in-camera session. 

MS. MURPHY: I know there is one case 
that deals with whether this is a normal sort of 
hearing situation and it's a Federal Court case and I 
can't give you the’ citation, ites®fairly recent 
dealing with whether that's a normal hearing situation. 

And I think that case does say that the 
person has a right to a normal hearing. Then whether 
the information -- certain information would be heard 
in-camera, I think would be determined at the hearing 
on the basis of the submissions made by the parties. 
That's always the case with that situation. 

THE CHAIRMAN: Because I think our Act, 
the Environmental Assessment Acts provides for 
possibility of an in-camera portion of a hearing-- 

MS. MURPHYess Yes that. s-common: 

THE CHAIRMAN: --in cases where 
proprietary evidence is before the Board. 

MS. MURPHY: But even at common law I 


would think that a person could argue in certain 
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circumstances before any tribunal that certain things, 
even an environmental assessment for example; that is 
available also in an environmental assessment, it's 
also available in public inquiries, even situations 
where you don't have an ultimate decision-maker, that 
argument could be made to the Board. 

MRS. KOVEN: The other statement you made 
yesterday, you said that pesticides is an emotional 
issue. What did you mean by that? 

MSARMURRHY SeGWe li Je Chin keetesm sont ot 
on it's face, it's in the newspapers, it's something we 
are all concerned about, and I am just concerned and I 
thought it was encumbent upon me to mention that I am 
concerned that the issue itself, because people have a 
high degree of concern, shouldn't inform to a great 
degree the principles that are applied to the question 
that we are dealing with. 

MR. MARTEL: You said this morning that 
the - I want to quote you properly too - that we didn't 
use herbicides to -- we used them on bugs and animals. 
But there have been accidents; have there not, where 
humans in fact have been splashed badly? 

MS. MURPHY: You wili hear evidence about 
thaw. 


MR. MARTEL: Well, I have read the 
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evidence, I didn't see it. 

MS. MURPHY: Well, you will hear evidence 
about that. 

MR. MARTEL: Fine. 

MS. MURPHY: I understand that that is 
something people are interested in. I learned that 
from the scoping and we will be giving you some 
evidence about that. 

MR. MARTEL: All right. Fine, thank you 

MSS9MURPHY:° “Invfiact; Sit) s almost, time 
for scoping. 

THE CHAIRMAN: Thank you. Well, are you 
ready to proceed? 

MRe=CASTRILLIcy eyes, Mrs. Chairman. mee Lael 
could have a moment to simply move my material over to 
the podium. 

THE CHAIRMAN: Very well. We might as 
well proceed with you, Mr. Castrilli, right until close 
to 12:30 and then we can break until two and that other 
meeting can take place. 

MR. CASTRILL U2 ee ThankeyoureMeewcharrnan. 

Let me begin by summarizing my responses 
to the submissions of my friends and then dealing with 
the specifics. 


Firstly: To succeed on this motion I do 
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not have to show that a perfected document is a 
pre-condition to assumption of jurisdiction by this 
Boards SL1teis rather alipre-conditivonsto the Ministryrof 
Natural Resources obtaining an approval. 

Secondly: From the submissions we've 
heard in the last day and a half the question of no 
evidence is still on the table. Ms. Murphy has raised 
that in her factum, she's raised it in her oral 
submissions, the issue has not gone away. 

Thirdly: Argument about the existence of 
other federal and provincial laws is not any evidence 
whatsoever about the potential human health effects of 
particular products. 

Fourtheeelhis Boardeisenotuprecliuded by 
law from compelling the calling of witnesses, having 
said that, the Ministry can call the witness of it's 
choice, it's part of what the Ae eee US maboit, sanaue 
they want to call the father of 24-D it's entirely open 
to them. But they are obligated, as a result of 
Sectaon 5(3)2 to meet its requirements. 

And, fifthly: As we indicated yesterday, 
we have no difficulty with the Board indicating now 
that it is dissatisfied with the state of the evidence 
that MNR proposes to adduce. Frankly, we believe the 


process will be better served with the Board indicating 
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this now while there is time to still rectify the 
problem, rather than later when there will be no time 
to,.do (soc 

I think those basically five general 
responses to the submissions of my friends. I want to 
go into some detail on a number of things I have 
indicated and, with your permission, I would like to 
proceed in the order in which they gave their 
submissions. And where possible, I will certainly try 


to combine my comments that I am indicating to you I'm 
responding to one, two or three of them. 

THE CHAIRMAN: Very well. 

MR CASTRILLD: le Ut begin wie. 
Campbell. 

I believe he said in response to a 
question from the Board, and I believe the question 
was: What can the Board do at this stage? And I 
believe the options that were being raised by the Board 
at that point were indicating uneasiness with the state 
of the evidence, or granting our relief, or what have 
you. 

And my notes indicate that what Mr. 
Campbell said in response was that the Board cannot 
rule in a vacuum of evidence, or words to that effect, 


and what I believe he was saying was that simply - and 
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he was really simply indicating that there is not yet 
in fact before you any evidence formally on either 
Panels 12 and 13. I think that is essentially what he 
was driving at. 

The problem with his response, Mr. 
Chairman, is that it ignores that we do have the 
Environmental Assessment Document, we do have the 
witness statements, we do have the curriculum vitae of 
the witnesses, and we do have the admissions of Ms. 
Murphy in her factum and her oral submissions that the 
nature of the evidence to be led will be evidence about 
the existence of a federal and provincial process and 
not evidence about the effects of products themselves. 

Therefore, it is our submission that the 
Board knows now everything that it that is relevant to 
determine this issue in any of the ways in which we 
suggested yesterday. 

Andee thinke it VSstiair stovsay>,-Mr. 
Chairman, that the longer MNR waits to address this 
matter, the less easy it becomes or the more difficult 
it becomes for the Ministry to rectify the deficiency 
before the end of their case. 

Mr. Campbell's argument is that it's 
premature, and I gather that's the submissions of at 


least Ms. Murphy as well. It is our submission that at 
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the end of the hearing someone no doubt will argue that 
it's too late. In our view, the best way to proceed in 
the circumstances is to act early before the problem 


becomes uncorrectable. 

Now, continuing with Mr. Campbell. I 
believe yesterday in response to my reference to a 
portion of the Environmental Assessment Document, I 
believe he indicated that what MNR has said in their 
EA, and perhaps you might want to prefer to this page 
as weil, Mr. Chairman, it's page 93. 

MS. CRONK: Of the EA? 

MR. CASTRILLI: Of the Environmental 
Assessment Document, yes. 

I believe what Mr. Campbell said was, and 
in interpreting what MNR had written was, that all MNR 
has said is that pesticides may create concerns about 
human health effects and that they have simply recorded 
that there are concerns, not that there is any evidence 
about their being environmental -- or excuse me, about 
there being health effects. And I believe those were 
what my notes indicated hsi having said. 

I would like you to look at page 93, 
beginning at line 8. Now, the sentence I read into the 
record yesterday was the first sentence. It says: 


"The use of herbicides and 


Farr & Associates Reporting, Inc. 


Reply 16913 
Castridd 


insecticides/fungicides for tending and 

protection purposes may create concern 

for possible health effects among local 
residents and recreationists." 

Now, the next sentence or the next part 
of the sentence reads: 

"The degree of human exposure depends 

greatly on human use of the area." 

Now, just stopping there. Is that a 
reassuring statement for the Board with respect to the 
issue of human health effects, is that a reassuring 
statement for any decision-maker if there is in fact 
nothing else in the material dealing with issues such 
as that and, indeed, the other issues that are raised 
in that paragraph. 

Now, I outlined yesterday other passages 
in the Ministry material that note, for example, that 
forest managers need to have basic information about 
effects of registered and approved pesticides. Mr. 
Campbell's comment simply doesn't seem to take account 
of the fact that the Board needs to be able to satisfy 
itself on this issue of human health effects and it 
seems to me that Section 5(3) was written precisely so 
that whoever the decision-maker was, whether it is the 


Board or the Minister, that decision-maker would be in 
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a position to satisfy himself. 
Page 93 raises more questions than it 
answers. And I don't think that's a proper and 


appropriate state of affairs in which to leave this 


issue. 

The other thing that arises from Ms. 
Murphy's comments - and while I'm on this point I might 
as well deal with it - she opened her comments 


yesterday to the effect that they don't know what our 
case is, almost to suggest that human health effects as 
an issue hasn't arisen before we raised it in this 
motion, or that if it had arisen their response was:- 
The appropriate way to proceed is to simply tell this 
Board about the federal/provincial process, full stop. 

Now, are my friend seriously suggesting 
that this issue of potential human health effects never 
came up in discussions over the last 12 years this 
exemption order has been in effect between the Ministry 
of Environment and the Ministry of Natural Resources, 
about what in fact this Environmental Assessment 
Document should contain on this issue? 

Are my friends at the Ministry of Natural 
Resources telling this Board that they never looked at 
the experience and the law in other jurisdictions with 


environmental assessment legislation and at the issue 
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of pesticide spraying in forests. The Bergland case 
that I referred this Board to yesterday is a decision 
from 1977. Are its contents news to MNR? 

Mre= Chairman monecthis point, = l) just=don  t 
think it is credible for the Ministry to take the 
position that on the issue of human health effects they 
have been taken by surprise. It is reflected in their 
material, however imperfectly it appears there, it 
clearly is an issue they address their minds to and for 
whatever reasons they decided not to deal with it in 
the remainder of their EA, and I believe that is an 
issue that this Board can rectify now. 

Mr. Campbell also suggested, at least my 
notes reflect, that the procedures set out in Section 
5(3) of the Act recognizes that there is a reasonable 
limit beyond which a proponent need not go with respect 
to describing effects. And I think it's fair to say 
that we do not dispute that, the phrase reasonable 
clearly appears in the section. 

But it is our submission that there has 
been no effort, reasonable or unreasonable, to describe 
potential human health effects of the pesticides MNR 
proposes to use. That is a decision that has been made 
by the Ministry of Natural Resources as a matter of 


policy on this issue and I believe it's a matter this 
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Board can rectify because, quite clearly, Section 5(3) 
says report upon effects including human health 
effects. 

Now, continuing with Mr. Campbell for a 
moment. My notes also indicate that he noted at one 
point that it is not relevant to this. tribunal, or for 
this tribunal to know that other federal and provincial 
laws which regulate pesticides are not in fact 
environmental assessment statutes, did not in fact 
require hearings when they made their decisions, were 
not obligated to deal with issues of alternatives ina 
number of other the matters -- 

MR. CAMPBELL: Mr. Chairman, if I am 
going to be quoted, I am going to be quoted accurately. 
I did not say it was not relevant to this matter, I 
said it was not relevant for the purposes of Mr. 
Castrilli's application, this specific narrow 
application. 

THE CHAIRMAN: In terms of compellability 
of the calling of this kind of evidence? 

MR. CAMPBELL: That's the relief that's 
being asked for, Mr. Chairman. 

THE CHAIRMAN: Okay. 

MR CASTRELLI:® SWelie “MrneeiCharrmany ss 


think with all due respect it is relevant. If the 
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Board is going to be asked to permit the judgment of 
another federal or provincial agency to be substituted 
for its judgment with respect to the issue of human 
health effects, what could possibly be more relevant 
than to know and to recognize that these other agencies 
did not in fact go through the process this Board must 
go through under this statute before this Board makes a 
decision. 

So I would suggest, with great respect, 
that contrary to Mr. Campbell's submission, the 
approach that he is suggesting would result -- that 
would result from his suggestion, is the very essence 
of improper delegation of authority an that is the 
point I thought he was trying to deal with yesterday. 

Now, continuing with Mr. Campbell, I 
believe he also noted that there was a right way and a 
wrong way to get the material we want before the Board, 
and I believe he characterized our approach as the 
wrong way and, therefore, the Board should not grant 
the motion. And he posited what he regarded as the 
rigntavavyemancdmiewonategoms through, all of) that again 
other than to suggest that there is more than one way 
to skin a cat. 

And I have to also ask and raise with 


this tribunal whether they are sure that his approach, 
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in the circumstances of this case, would not in fact be 
the wrong way to proceed, would not in fact set an 
extremely bad precedent in law and in policy for this 
tribunal to follow by placing even an evidentiary as 
opposed to a persuasive onus on other parties to adduce 
evidence in the absence of the Ministry on an issue 
such as this and permitting proponents to evade very 
clear statutory obligations in first instance. 

The value of our approach -- 

THE CHAIRMAN: But in doing so, you are 
recognizing that any proponent runs a serious risk? 

MR. CASTRILLI: Any proponent runs a 
SGrious risk LEPit knows) 1t" smcunnanoragservouse misk: 
It's not at all clear at this point in time what the 
perceptions of the Ministry are with respect to this 
issue and, as I said, we don't want to -- 

THE CHAIRMAN: But it's open to the 
opposition, intervenors whatever, or the Board itself 
to indicate its concerns with a lack of evidence 
concerning particular issues with the implication that 
if those issues are not addressed in some fashion that 
they may run the risk of having an application denied. 

I mean, that implicit remedy or result, 
if you want to call it that, is always there and you 


would not disagree with that? 
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MR. CASTRILLI: No, I agree with that as 
long as the Ministry of Natural Resources knows that 
because the Board indicates that to them now, not 
simply because it remains an unknown quantity. 

THE CHAIRMAN: No, but even if the Board 
did not indicate any such thing now, it's still open to 
any of the other parties to raise it as an issue on 
their own, argue at the end of the case that the Board 
should so consider it in a serious light, and that if 
the Board is persuaded that that issue is one that is 
integral to the application and the disposition of it, 
that the appropriate result will follow. 

' Just because the Board doesn't somewhere 
along the case indicate all of its concerns at that 
point, surely doesn't take away the right of any of the 
parties in argument at the end of the case to raise 
those concerns? 

MR. CASTRILLI: Mr. Chairman, that's 
true, I don't disagree with that. The difficulty I 
think you face as a decision-maker at the end of this 
case, whenever it is going to end-- 

THE CHAIRMAN: If. 

MRe  CASTRELM Ge »idianet Say if P°I yhave 
faith. I believe there are certain constraints that 


are placed upon you, the longer an unfinsihed matter 
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remains unfinished. And I would be concerned, and I 
believe my clients are concerned, about the potential 
for your ability to decide, being constrained by the 
eleventh hour nature of the situation. 

It's precisely why we have raised this 
issue in March of 1989 and have not waited until March 
of 1993 because, at that point, I am sure I would have 
heard from my friends that it's completely unfair for 
us to come out of the weeds on this issue at that 
point. 

THE CHAIRMAN: And, frankly, that is one 
of the major benefits or reasons for things like the 
exchange of witness statements, the interrogatory 
process and the scoping procedure that we have set in 
place so that parties can clearly, ina timely fashion, 
raise their concerns, advise parties opposite of what 
areas of the evidence they are concerned about and 
perhaps wish additional facts to be put in evidence, 
and ultimately advise the other parties of what they 
may face at the end of the case if those matters are 
not addressed. 

And by that I mean likely an argument 
made at the end of the case that there has been a 
material deficiency for which the Board should consider 


in its ultimate decision. 
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MR. CASTRILLI: That's fair enough, Mr. 
Chairman. I just wanted to make the point that the 
value in our approach is that the persuasive onus stays 
where the statute says it belongs. Now, I don't think 
that can be forgotten in the context of the statute. 

While I am on this point, close on the 
heels of the point that was raised by Mr. Campbell 
yesterday was a concern that not only he but also Ms. 
Cronk and Ms. Murphy expressed about how I 
characterized our role in this hearing - not that it is 
material to this motion - that of rebutting -- 
providing rebuttal evidence in these proceedings. 

Let me just assure my friends that 
generally the case for FFT will be rebuttal in its 
broadest and most positive sense. Now, I am not sure 
that this will actually be reassuring to my friends 
when it is upon them, but let me just clarify the 
record if there was any misunderstanding. 

But I think we have to keep our eyes on 
the ball. The issue here is the statutory obligation 
of the Ministry of Natural Resources to comply with 
Section 5(3) and that is the issue to be addressed. 

Now, I believe Ms. Cronk referred you to 
Tab 1 of her authorities. This was the federal 


registration process, and I believe she advised you 
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that the process requires -- or I should say, the 
existing regulatory process requires submission of 
effects data. 

Mr. Chairman, as I think I have probably 
said more than once by now, knowing this does not tell 
the Board anything about what the effects are, which is 
what Section 5(3) is directed: to. 

Now, 1 think Mr§ Martel’ got 1tjuSst wight 
yesterday when he asked Ms. Cronk if the process is 
okay, why are they doing a review of it. Mr. Chairman, 
we suggest one reason they might be doing a review of 
act oe 

MS.3CRONK:) "Well. "loom Sonny; ein. 
Chairman, is my friend now going to give evidence about 
the motivation of the federal government in announcing 
this review? It was with some care and in a genuine 
effort to assist that I answered Mr. Martel in the way 
that} 1. did: 

THE CHAIRMAN: And it's really 


speculative, nobody really knows what their intentions 


were. 

MS. CRONK: Even if we did, sir, we can't 
inform you through legal argument at this time. I 
object. 


MR. CASTRILLI: I appreciate Ms. Cronk's 
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comments. I didn't mean to leave the impression that I 
was about to embark on the giving of evidence. Let me 


just state two factual matters that are apparent from 
the statutes. 

The Pest Control Products Act has only 
been amended twice in the last 50 years, 1939 and 1969. 
If the Criminal Code had only been amended twice in the 
last 50 years, imagine what the state of the nation's 
criminal law would be in. 

THE CHAIRMAN: It could have been a very 
good act or a very good code, and the one that was 
passed in 1765 could last for, you know, another 300 
years or something. 

MReSCASTRELD IE) 2) dont) haveremy copy of 
the 1934 Criminal Code here. But in any event, I think 
the point simply is, it's a statute that has not been 
dealt with by parliament terribly often. 

THE CHAIRMAN: Well, you're trying to 
draw a conclusion from that that may or may not be 
supportable, so... 

MR. CASTRILLI: Fair enough. I just 
thought it would appropriate to raise it with the Board 
so that it did@notethinkethat this isgatstatute® that,is 
the last word on the issue. 


THERCHALRMAN‘ssunt Can thanksofk allotlo£ 
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statutes, Mr. Castrilli, that are amended: right,. left 
and centre and they never get it right. 

MS. CRONK: I'm glad you said that, sir. 

MR. CASTRILLI: Now, my notes indicate 
that Ms. Cronk characterized the compulsion of a 
witness as being more than procedural but in fact 
substantive. My notes also indicate that Mr. Campbell 
indicated that my motion was procedural and not on the 
merits. I don't know what to make of that other than 
that I don't think that inconsistency in their position 
helps them in their argument. 

Now, Ms. Cronk also made the submission 
that Section 4 of the Board's rules does not provide 
express or implied jurisdiction for the compelling of 
evidence, and I don't believe that I said that it 
provided express jurisdiction. I think what I said was 
it was necessary to consider the entire context of the 
statute, the nature of the inquiry to be made, the 
positive statutory obligations imposed upon the 
proponent in conjunction with the rules. 

THE CHAIRMAN: And provided that whatever 
is contemplated is necessary and permitted by law? 

MS. CASTR UL lowe lee Coma ngs cOmtLoau, a Mr. 
Chairman. You anticipated my next thought. So that it 


is important to realize that when you do all of those 
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things you must give meaning to the phrase: The Board 
may do whatever is necessary and permitted by law to 
permit it to effectively and completely adjudicate on 
the matter before it. 

I am just going to deal for a moment with 
the terms 'necessary and permitted by law' in response 
tomMseeGronkis esubmissionseylt4is ourrposition that 
unless the Ministry of Natural Resources voluntarily 
complies with Section 5(3) it will be necessary for the 
Board to grant our relief or else it will be necessary 
to deny MNR an approval for the use of these 
pesticides. 

THE CHAIRMAN: What about the conjunctive 
‘and permitted by law'? 

MRey CASTRKILG I eel MmECcOomingetom permitted 
by law'. 

THE CHAIRMAN: No, but I guess -- do you 
not have to read them together? 

MREEGASTR- Vii bony GS EMeCOrngmtoe 

THE CHAIRMAN: It may be something that's 
necessary because of a statutory provision, but also 
not permitted by law. 

MRee CASTRGULI: eihathus quiateurigqght, athat 
could be possible and I'm going to come to the 


"permitted by law' part. Just for the sake of being 
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able to convey this to you, I wanted to deal with it 
one at a time. 

It is our submission that these are the 
only options available that will maintain integrity of 
the Environmental Assessment Act process which is what 
I believe Section of 4 of the rules includes within its 
ambit. 

Now, let me go on to the issue of 
"permitted by law' because that was the other matter 
that was dealt with by Mr. Cronk when she was 
discussing Section 4 and a number of cases that arise, 
mot out of that section but out of the general civil 
law. 

I believe her submission to you was that 
the case law indicates that the relief we seek is not 
permitted by law, the other half of that discussion 
about Rule 4, and I am sure the Board will recall that 
both Ms. Cronk and myself and others have expounded at 
great length on whether the civil litigation case law 
has any applicability in the context of the 
Environmental Assessment Act in terms of that statute's 
structure, context and positive statutory obligations. 

Now, she referred you, as you will 
recall, to cases such as re Fraser and re Enoch which, 


as we all know, are civil litigation cases. She used 


Farr & Associates Reporting, Inc. 


24 


25 


Reply Leo ed 


Castrilli 


them for the proposition that one should also apply 
their ratios to administrative proceedings and, of 
course, as you remember, I suggested why one should not 
do that. 

She also referred you to two other cases 
from her book of authorities that were not actually 
reproduced in their entirety, just referred to in one 
of her tabs, the Harwood and Cooper vs Wilkinson case 
and Conner and the Township of Brant, and I believe she 
provided you with a headnote from the Harwood case 
which indicated it was in fact yet another civil 
litigation case. 

As I recall from my notes, it was 
uncertain at the time whether Conner and Township of 
Brant was another civil litigation case or whether it 
in tact: involved Maytribunalee Invaneeftort!? to Gust 
clarify the record on that, I have the headnote from 
the Conner and Township of Brant case, not the entire 
case, but it is clear at least from the headnote that 
it is another civil litigation case. And if the Board 
and my friends would like a copy of this headnote, I 
would be pleased to provide it at this time. 

THE CHAIRMAN: I think we wouldn't mind 
having a copy of the headnote actually. 


MR CAt iit tly te. (handed) 
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THE CHAIRMAN: Thank you. I take it the 
date on that case is 1914? 

MR ®CASTREGINM == Yes, “that Swcorrect. 

THE CHAIRMAN: Were there any 
administrative tribunals in existence in 1914, Mr. 
Castrilli? 

MS. CASTRILLI: I can't give evidence, 
Mr. Chairman. 

I don't really wish to say anything 
further about the Conner and Brant case other than to 
note that it is indeed just another civil litigation 
case. 

In conclusion on this point, I just raise 
it because I do not think the existence of either of 
these two cases advances the proposition that was put 
forward by Ms. Cronk yesterday. 

Mr. Chairman, Ms. Cronk also referred to 
the B.C. College of Physicians and Surgeons case from 
BC. -= sorry from’ 1967 “arid ie don “& wash tor awer. on 
this case either, I just want to note a couple of 
points about it and how to think about it, if you are 
thinking abouv vu. atealle 

Firstly, it doesn't say in either the 
B.C. Court of Appeal or Supreme Court that parties in 


administrative proceedings are solely responsible for 
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calling evidence as they see fit. 

Secondly, all the court held in the Kuntz 
case, on the peculiar facts of that case, was that the 
doctor did not demonstrate that he needed a right of 
cross-examination at that stage of the inquiry in the 
interest of natural justice. I would note, Mr. 
Chairman, that however the court did not completely 
preclude the doctor from ever obtaining the right of 
cross-examination. 

I refer you in this regard to 
paragraph -- excuse me, to page 183 of the Court of 
Appeal decision on the middle of the page, the middle 
paragraph. First quoting from the judgment of the 
chambers judge who Reasons for Judgment included at 
page 199 of the trial decision: 

Lledo not go so far as. to say that the 

members of any investigating committee 

should not be examined." 

And that's the end of the quote from the 
trial decision -- or the chambers decision. And then 
the next paragraph, which is now in the words of the 
Court of Appeal: 

"In other words, the learned chambers 

judge was dealing with the facts before 


him. He did not hold that 
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cross-examination of the members of the 

investigating committee was precluded 

under all circumstance. As counsel for 
the respondent agreed, circumstances 
might arise at a later stage in the 
proceedings where the rules of natural 
justice would require that 
cross-examination of the members of the 
investigating committee be permitted." 

I just wanted to add that as a gloss on 
the meaning of that decision or the extent to which it 
applies in these circumstances. 

There are a number of other aspects to 
the case that are really distinguishable from what we 
are talking about here, Mr. Chairman, and these 
include; firstly, a very uncomplicated, unsophisticated 
inquiry mechanism under the Medical Practitioners Act, 
in particular, Section 48. 

Secondly, it is very clear that Section 
48 of that statute is not by any stretch of the 
imagination the B.C. equivalent of Section 5(3) of the 
Environmental Assessment Act for medical doctors. 

Thirdly, as you noted yesterday, Mr. 
Chairman, the investigating committee was not empowered 


to make a decision as this Board is. 
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And, finally, there was a concern in the 
Kuntz case, given the relatively simple statutory 
regime that was in place of not over-complicating the 
investigative process of the B.C. Council investigating 
the matter. And I would simply note, Mr. Chairman, 
that that is not a valid concern or even an applicable 
concern here as the Environmental Assessment Act in 
fact already imposes a number of important obligations 
on the proponent. 

What we are asking in our motion is, we 
are not asking the Board to unduly burden or 
over-complicate the EA process, all we are simply 
asking the Board to do is to require the Ministry to 
fulfill its obligations under the statute. So I think 
in the circumstances that the Kunta case doesn't go any 
famtherecnan that: 

Now, yesterday afternoon or evening Ms. 
Murphy complained at the commencement of her comments 
about "not knowing the case that MNR has to meet from 
the intervenors and on being required to meet potential 
issues when they do not know what they are". 

I was somewhat confused by those 
comments. I was always of the view or at least under 
the impression that the role of a proponent was to make 


its case on the basis of the statute's requirements. 
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In those circumstances, I don't see how not knowing 
about environmental or human health effects could be 
taken to be a credible position given what's to be 
found, such as it is, in the Environmental Assessment 
Document of 1987 and the earlier drafts as well. 

Now, Ms. Murphy also told us that we are 
going to hear evidence on how the federal regulatory 
process works from witnesses such as, and I believe she 
mentioned Mr. Kingsbury in Panel 13. I don't know how 
that is going to help this Board on the issue before 


it, which is with respect to the issue of human health 


effects. As far as I can determine from Dr. -- or Mr. 
Kingsbury's curriculum vitae - and perhaps Ms. Murphy 
can correct me if I am wrong - he is not being 


qualified as an expert on the potential human health 
effects of the pesticide products MNR proposes to use. 
As far as I can tell, Mr. Chairman, he is a 
limnologist, an expert really on aquatic habitat. 

Now, both yesterday and this morning Ms. 
Murphy indicated that the data on human health effects 
in the federal process is not available to the Ministry 
of Natural Resources. LT would simply mote, Mr. 
Chairman, that the Pest Control Products Act process 
also reviews information on environmental effects and, 


as I noted yesterday, the Ministry was able to produce 
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a report on environmental effects. So I simply do not 
see the problem of why they could not comply with 
Sections 53). 

I am going to come back at the end of my 
comments to where Ms. Murphy ended her submissions on 
thasmepormte,sbuc Lawould slike, you. toskeepathat in. mind 
for a moment. 

THE CHAIRMAN: Which report are you 
referring to? 

MR. CASTRILLI: That's the ESSA Report. 

THE CHAIRMAN: The ESSA Report. 

MR. CASTRILLI: Yes, which I understand 
will be dealt with in Panel 13. SObtV = Wesnould 
correct that, I believe they are excerpts... 

THE CHAIRMAN: But isn't the ESSA Report 
a document -- or sorry, a study commissioned by the 
Ministry specifically to deal with environmental 
effects, natural environmental effects as opposed to 
documentation relied upon by the other authorities? 

MRC A IER i inlay CS ee Welle Tom now 
certain at. this point in time. But 2 sthink the point 
is two-fold. The only information on this doesn't 
Simply reside in the coffers of the federal government, 
that's the first point. I haven't suggested that the 


only way they can get this information is to go to the 
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federal and provincial regulatory agencies. They are 
the ones who have interposed that -- 

MS. MURPHY: Excuse me, I gave that 
information in response to a question from the Board: 
Would the Board be provided with the information that 
was before federal regulatory decision-makers when they 
made their decision. And it was in that context that I 
responded. 

MR. CASTRILLI: Well, I wasn't responding 
to that; «Ms= Murphy, im sorryei fevoustooks Caathateway. 
I was responding to the fact that in your material, 
your witness statements, your letters, your tfactum and 
your oral submissions prior to the question you were 
telling this Board that what it should consider is the 
federal and provincial regulatory process. Now, I said 
I was going to come back to that issue and I will ina 
moment. 

Now, Ms. Murphy yesterday also indicated 
that there are -- I think she used the term "people 
here", who can respond to the issue of risk assessment 
done under the federal process. Well, I also look 
forward to hearing that evidence because I did not 
notice any expert on either risk assessment or human 
health effects of the ten who are supposed to testify 


in Panels 12 and 13, and there certainly is no evidence 
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proposed about either topic in Panels 12 and 13. 

MSe MURPHY ee tathinkne) feuerecall ~— and I 
would like to check the transcript - but my best 
recollection is that I advised that some of the 
witnesses would be able to respond to questions about 
that 

MR. CASTRILLI: I will come back to that 
at the end of my comments. 

Now, this morning Ms. Murphy indicated 
that you as a tribunal cannot test the sufficiency of 
evidence until you have heard it. Well, I have read 
the material, I have read the environmental assessment, 
I have read Panels 12 and 13, I have read the 
interrogatories, to the extent that they have been 
answered, and it seems to me that to embark in-chief, 
teethatbusmwhat, MseeMurpnysdsei-= 

MS. MURPHY: Excuse me, to the extent 
they have been answered, we received Mr. Castrilli's 
interrogatories on Panel 13 last week. 

MRE aCASTRIDE Gee rhates. terri fac smeMr. 
Chairman, if my friend is proposing to embark on new 
testimony during the course of her chief that is not 
otherwise reflected in the environmental assessment or 
the witness statements now, I don't believe that's 


something that's currently contemplated by your 
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proposals. If her comment is really: If we ask a 
question about human health effects during 
cross-examination and we get an answer, well, that's 
adequate. 

Well, I don't know. I think I have to 
leave that to you, Mr. Chairman, but that is the burden 
of my motion, whether that's the way to be doing this 
or not, considering there is nothing on human health 
effects in the material that we have seen. 

Now, this morning you raised Section il 
of the Environmental Assessment Act. I actually had 
mentioned that section several times yesterday in my 
oral submissions, and it is our view that the Board is 
in the same position as the Minister. The Board stands 
in the shoes of the Minister in all respects until the 
Board makes a decision. So that the Board could now, 
given notice to MNR to do whatever is necessary to 
comply with anything you believe is deficient in what 
they have filed. 

THE CHAIRMAN: And how do you arrive at 
that conclusion? What's your rationale for that? 

MRemCADLR ILL cee VOUmLOOKksatanceLvion 
11(1). The section begins: 

"Where before accepting an environmental 


assessment the Minister is of the opinion 
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that the EA submitted does not comply 

With the Act or regulations..." 

Among the things the Minister can do is 
it can serve notice and deal with the matter in the 
manner that is set out in the remainder of Section 11." 

THE CHAIRMAN: Why didn't they include 
words: "The Minister or the Board, where a hearing is 
held...", et cetera. Why does it only refer to the 
Minister in that section, apart from perhaps being bad 
dratting. 

MR. CASTRILLI: Well, that was my first 
DOliC mee lnCOTNKke hts al CetOusay waMr. Chairman, that 
the statute as it was constructed was designed to move 
forward sequentially. I don't think, however, it was 
designed to be interpreted so that if you thought you 
got past stage 1 with everything you needed, but you in 
fact didn't have everything you needed, there wasn't a 
capability in a subsequent decision-maker to come back 
and correct that deficiency. 

So I think the statute and the parts of 
the statute have to be read as a whole. 

THE CHAIRMAN: Yes, but how do you get 
around the normal rules of statutory construction that 
DipeLteisnworspeciticallveincludedelt 1s toubesread as 


excluded. 
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MRe CASTRILLE: "Well’s thew rules —— your 
rules, Rule 4 in particular -- in my view, the statute 


hasn't dealt with the issue but I believe Rule 4 has. 

THE CHAIRMAN: Yes, but surely our rules 
are subject to any statute. We can't go beyond in our 
rules what is provided by a statute surely. 

MRe CASTRILLIS "No, that s™truceaput 
there is authority in the statute for the promulgation 
of rules with respect to how the Board will deal with 
respect to environmental assessments that come before 
ite 

And, in my view, that has taken you to 
the position that Rule 4 permits you to deal with the 
things and the various matters that are otherwise 
contemplated by the statute to be dealt with only by 
the Minister as being matters that you too can deal 
with once you have the assessment and you stand in the 
shoes of the Minister. 

ia don tbe wanteto dwells on. 1c amin. 
Chairman, it wasn't part of my written submissionsand 
it probably -- 

THE CHAIRMAN: Take a look at Rule 3. 

MRE@CASTRILLL: Rulew3. 

THE CHAIRMAN: And I might inform you, 


Mr. Castrilli, I drafted these rules and so am fairly 
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familiar with them and Rule 3 was sort of put in to 
allow flexibility but, by the same token, make it quite 
clear that the rules could not be in conflict with the 
statute. 

MR; CASTRIGUD: Saves pelvagree.”~ [I mean? if 
there's a flat contradiction in the statute, your rules 
could not be taken to take precedence. I don't believe 
Sections, constitutes saeftlat.contradiction:. 

Now -- 

MR. MARTEL: But you would agree that 
there is nowhere in 11 authorizing the Board to exceed 
what is in the legislation itself? 

MRe CASTRIGL UG: NO, cectione “ileclearly 
does not mention the Board. I don't dispute that. 

Now, Ms. Murphy also referred you, Mr. 
Chairman, to the Temagami decision. Sorry, Mr. 
Chairman, did you have further questions on Section 11? 

THE CHAIRMAN: No. Before you go into 
this, it's now twenty-five after and Ms. Swenarchuk 
indicated that this meeting was going to start at 
ihe Oh 

Perhaps we could commence with the 
Temagami case after the lunch break. 

MR. =CASTRIDL Ice aWeld, wactiallyad don't 


have that much left that would take me more than about 
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MS. SWENARCHUK: No, sorry. 


THE CHAIRMAN: 

MR. CAS TRIEEGL 

THE CHAIRMAN: 
opinion. 

MR. CASTRILGEL 
right. 


THE CHAIRMAN: 


MR. CASTRILLI: 


THE CHAIRMAN: 
---Luncheon recess taken at 
-=-—-On Lresumangeat 22 208pame 

THE CHAIRMAN: 
please. 

MR. CASTRILLI 


When we left 


You lose. 
2 wie loses GATIT right. 


Same group, different 


pele tarrivy "losers Al 


I will continue at your pleasure. 


Ate twosoucrock. 
Twororclock. 
Thank you. 
ets 2 Ome sds 
Thank you. Be seated, 


: Thank you, Mr. Chairman. 


OfTiail Was TuStegOmNGELo 


briefly indicate with respect to the Temagami case my 


understanding that it too i 


THE CHAIRMAN: 


s under appeal. 


That's going to the 


16940 


Supreme Court of Canada. 
MRe* CASTRLLLI a Ontarioncourt of fAppeal. 
MS. MURPHY: There's been an application 
to appoint leave to appeal. 
MS. CRONK: Leave to appeal. 
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Mee CAST RUG BANG EMrem Chairman, aset 
believe you essentially noted with respect to that 
case, this tribunal is not in nearly a supervisory 
capacity with respect to this undertaking. You are a 
trier of fact, if I can use that term, and the statute 
gives this tribunal the authority to decide whether it 
believes there has been compliance with Section 5(3) or 
not. That's all I really wanted to say on that case. 

On the next point that was raised by Ms. 
Murphy this morning, the discussion of the 
applicability of the U.S. cases that I referred you to. 
It's our position that the reason that case law is 
applicable to the situation before this tribunal and, 
in our view is the way in which we believe the Board 
should view the matter, is that that case law 
essentially indicates that if a federal agency produces 
a document that is not in compliance with the statute, 
that agency cannot proceed with the undertaking and if 
itiatriesetordorso,, the courts will adjoin it from 
proceeding. 

And that is the consistent ratio through 
the Bergland decision, the Calvert Cliffs decision and 
the Environmental Defense Fund and the Hardin decision 
that is referred to in the Stein case. 


Under the Environmental Assessment Act 
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the proponent must satisfy the Board that environmental 
assessment and its witness statements meet the 
requirements of the Act and if the proponent does not 
do that, then it is open to this Board to prevent MNR 
from proceeding with any part of the undertaking that 
is not in compliance. It's really the discussion we 
had yesterday. I didn't really mean to deal with the 
matter more than that. 

With respect to the Stein case itself, 
which is found in the authorities of the Ministry of 
Natural Resources I believe at Tab 8, I think it's 
clear that that decision was decided on the basis of 
whether, on the balance of convenience an injunction 
should issue on the facts of that case; nothing more, 
nothing less. 

Now, I want to talk very briefly about 
the federal/provincial process issue that has cropped 
up more than once. Let me see if I can just very 
quickly reconstruct what I think has gone on in the 
submissions of the Ministry which our motion has 
precipitated further discussion on. 

We have said, looking at Section 5(3) of 
the Act, this appears to require the proponent to deal 
with the issue of effects. It's entirely -- and as 


long as the proponent deals with the issue of effects, 
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both environmental and human health and provides 
evidence on that issue for the Board to adjudicate on, 
the proponent would be dealing with the issue the way 
Section 5(3) says it should be dealt with. 

But that is not what we have heard and 
that's my submission, we have heard from the Ministry 
of Natural Resources is what we are going to hear is 
evidence on effects. They have said to you in writing, 
in their evidence -- excuse me, in their witness 
statements and in their factum and now in their oral 
submissions to you that what they believe is the 
equivalent of that or certainiy acceptable for your 
bite poses of determination is a discussion about the 
federal/provincial process. 

So if I understand where they are going 
at this part is that they are essentially telling you 
that the existence of this federal and provincial 
process is justification for not calling evidence about 
effects. 

Ande tus teat. that spointer simplysthink 
it's fair for us to say: Well, that's clearly not what 
the statute says and if you are going to talk about 
federal and provincial process, then I believe the 
questions you raised with Ms. Murphy this morning are 


appropriate. We are not necessarily and have never 
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asked them to talk about the process and, therefore, 
necessarily any of the studies done in relation to that 
process. There is a world of literature out there that 
is not solely connected to the federal/provincial 
process. However they wish to comply with 5(3) in 
dealing with effects that is entirely up to them, as 
long as they deal with effects. 

THE CHAIRMAN: But what exactly -- just 
to*clarifty it tlom uws7eMrw Castril ava das togwhiaitaesyou 
would want. If the Ministry is going to produce a 
report dealing with the effects of pesticides on 
humans, what do you expect a report like that to 
contain? 

It may contain conclusions to say that we 
have examined the literature and scientific information 
out there and have concluded that there are or are not 
effects which we should be concerned with and, if there 
are, perhaps propose mitigative remedies and things 
like that. 

Now, are you saying that you would be 
content with receiving a report that purports to look 
at the scientific literature and/or studies and arrive 
at conclusions without going into details of those 
scientific studies and other data upon which those 


conclusions are based? 
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Meee CAc TR LUG meWe ll tedongt cChankautaes 
for me to ultimately say what's acceptable for you. 

THE CHAIRMAN: No, no, but the point... 

MReeCAS TR bill ee DuUCEInmCermsmoL srormat. —— 

THE CHAIRMAN: Excuse me a moment. 

MR... CASTRELGE : SOLE Vi 

THE CHAIRMAN: The point is, is that 
should the Board be persuaded that such evidence should 
be produced and the evidence is produced but the 
underlying studies are not produced, all of the data 
going into those conclusions which a particular witness 
might formulate from a review of all of that kind of 
evidence is not produced, is it going to be the 
position of your client or others to stand up and say: 

Okay, that is terrific, you have reached 
a conclusion. Now, let's take a look at what's behind 
the conclusion and now let's look at all of those 
studies so that we can examine and cross-examine in 
detail the authors of all of the various scientific 
literature and/or studies out there so that we have an 
opportunity to impune them. 

And if that's the case, then we are 
perhaps into a situation that, for lack of any other 
criticism, will take a very long time. 


MRE CASILR Lint meNO Li mimthinke la sald == 
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THE CHAIRMAN: Because we are dealing 
with a number of compounds and a number of chemicals 
and some of these same studies and same scientific data 
have been covered to some extent in terms of these 
other regulatory proceedings. And so we just want a 
clear understanding of what your client expects in this 
area had, in your view, the proponent complied, in your 
view, with Section 5(3). 

MRe CASTRILLI “Welly eenink=1wactual Ly. 
answered this question yesterday and I'm certainly 
pleased to respond to it again. 

Tne Ministry has produced a report called 
the ESSA Report for which there will be a witness to 
speak to - although I understand that the witness is 
actually not the autor of the report, but leaving that 
aside - that witness will apparently be qualified to 
talk about the contents of that report, and it also has 
an extensive bibliography in it which is relied upon by 
the authors of that study and we have actually asked 
for a number of the reports that are found in it and, 
as far as I know, we are going to get them or they are 
otherwise available. 

It seems to me that is an entirely 
reasonable process to go through with respect to this 


issue as well. 
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THE CHAIRMAN: Okay. So what you are in 
effect asking for is: Should we assume the 
jurisdiction, which we may or may not have, to go into 
a total examination of the health effects from the use 
of these chemicals that it may be in fact a repetition, 
in fact it may go beyond what has been brought before 
both the federal regulatory authority and, to some 
extent, the provincial regulatory authority already. 

Is that right? 

MeaaCAa Rh Lua bs Well perethinkawnat you 
have to recognize is you have the ESSA Report. That 
report, as far as I can tell, deals with the issue of 
environmental affects, that's the title. I would take 
TLeataLtSaclele-welnateisman issue that is also deaht 
with, according to the Ritter document, under the 
federal process. It doesn't mean it was dealt with the 
Same way. 

I have gone through a federal 
cancellation hearing on one product and I'm not talking 
about that kind of a hearing where we had 30,000 pages 
Of docimentatiom Core one product. = [hat. s note the kind 
of hearing I'm talking about, it's not the kind of 
hearing in fact really contemplated necessarily by 
Se CLO to). 


But seems to me what was produced in ESSA 
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is a bottom line response to what Section 5(3) is about 
and if they can do it for environmental effects, I see 
no reason and I have heard no reason why they can't do 
it for human health effects. 

MRS. KOVEN: Would one reason, not that 
it would prevent them from doing it, but it seems to me 
that in the ESSA Report they were dealing with the 
subject matter that was the concern of the Ministry of 
Natural Resources. When we look at human health 
effects, as far as I know, they don't have many 
biochemists or toxicologists or epidemiologists on 
staff at the Ministry of Natural Resources; that is not 
the sort of work they do. 

So I agree with you, I think the ESSA is 
format, as I say, iS a commendable one but in terms of 
how that exercise could be worked, I think it would be 
slightly different than it was with the environmental 
effects 

MR. CASTRILLI: I agree. I suspect they 
will have to get consultants as well. But I believe 
ESSA 1s)1n’ factea consulting firm, so atewasn ‘Cred ther 
completely internally MNR or really internally done by 
MNR at all. 

THE CHAIRMAN: Well, you can understand 


the Board's concern in this area. We don't want to, in 
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effect, turn this hearing which has, I would suggest, 
enough on its plate into a hearing within itself on the 
appropriate use of pesticides in general and I mean in 
detail. 

MR. CASTRILLI: Mm-hmm. 

THE CHAIRMAN: Because if that's what we 
have to do in order to comply with the provisions of 
the Act, then I suggest we could all easily right now 
tack on a year to this hearing. 

MReSCASTR ILL E: eeMr a Chairmane.— 

THE CHAIRMAN: And that's not to say that 
if that's necessary in our view and it's the only way 
we can reach or be in a position to reach a satisfatory 
decision based on our responsibilities and 
jurisdiction, so be it; we haven't obviously formulated 
our conclusions resulting from this motion. 

But I think we want it to be clearly out 
on the table in front of the parties some of the 
inherent dangers in terms of process with not coming to 
reasonable conclusions about the extent of any such 
investigation. 

MR CASTRULEL > SMrne Charvrmannaes hope you 
haven't -- if that impression has been left by any of 
my submissions, I trust it's now clear that that in 


fact was not the intention. 
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THE CHAIRMAN: Well, we just wanted to 
make sure because -- well, we want to know what your 
intentions really were, and I think you have now 
articulated them to the extent that we are aware of 
them. 

MR. CASTRILLI: Thank you. I just have 
one last matter to deal with and that was in response 
to Ms. Murphy's comment that the Ministry is not 
seeking approval for the products themselves. 

I am not really sure that anything turns 
on thispexcept  thatelinustewant totbringstonvourn 
attention.) Mrz Chatrmant--elirst, pre ltecCouldeask  sVoumLo 
MELGRItoO CUT ebookMaemnot Our DooK, of author. (2. come oud 
Statement of Fact and Law. 

Again at page 2, paragraph 2, which 
indicates that as part of its timber management 
activities the proponent is seeking approval from the 
Board for maintenance operations, and the succeeding 
paragraph indicates maintenance is involved -- or 
constitutes tending and protection. 

And then in discussing tending at 
paragraph 4 on the same page an indication of the most 
common tending operation is that which takes place by 
chemical cleaning and there are other paragraphs to 


that effect in our statement of facts with respect to 
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protection as well which indicate what the products are 
that are used in these operations. 

So that it's clear that you are being 
asked to approve tending as done by pesticides as an 
example. Ms. Murphy in her Statement of Fact and Law 
at paragraph 1, page 3 agrees with all of our facts 
safe and except paragraph 20 and 26 and 27. 

So I think the proposition that you dealt 
with earlier this morning and was dealt with yesterday 
is that you are indeed in a position to deal with the 
issue of pesticides and that can include either greater 
restrictions on use or non-availability of certain 
products or a whole range as it relates to the issue of 
tending and protection. And I just wanted that 
clarified. 

Subject to any questions you might have, 
those are my submissions. 

THeEaEGHATRMAN= © Thank svyouweMeeaCastrilia: 

MreseGAS LR Pili: se Thank. your 
---Discussion off the record 

SCOPING SESSION 

THE CHAIRMAN: Okay, ladies and 
gentlemen, we are now going to attempt to embark on the 
scoping session for Panels 12 and 13. And before we 


embark on this in detail, the Board would just like to 


Farr & Associates Reporting, Inc. 


Scoping Session 16952 


(Panels 12 & 13) 


make a couple of preliminary statements. 

First of all, because of the nature of 
the evidence being dealt with in both panels, we feel 
that the panel should really be dealt with together and 
we feel that this is one of the first of the panels 
that we have dealt with to date where hopefully this 
scoping exercise will be able to materially reduce the 
amount of direct evidence that is necessary because, in 
our view, there is some duplication in terms of some of 
the documents being presented and we will go into that 
in detail sort of document-by-document. 

wow, With respect to the issues before us 
for the last two days, what we are suggesting for the 
purposes of this scoping session is that at this time 
we leave out of the discussion any scoping with respect 
to the issues before us, the health effects. And we 
are also suggesting that we also leave out evidence 
relating to the mechanics of the federal and provincial 
regulatory processes because that has all related and 
tied up with the matters that have been before us for 
the last two days. 

And we don't think that the scoping 
session will be productive with relation to those 
matters until after we have handed down our ruling 


and, in view of the complexity of the matters that we 
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have heard, you will not expect to get that ruling for 
a few days. We will certainly try and be as 
expeditious as possible. 

And I might add that we do expect to hand 
it down in plenty of time for the actual presentation 
of the evidence itself, because just looking ahead at 
the timetable, we have really only got two days next 
week -- I'm sorry, four days next week and then two 
days in Toronto the week after -- no, sorry, four days 
next week then the site visit and then two days in 
Toronto of the week after that and yet we have to 
complete all of the cross-examinations for Panel 11 and 
we don't know how long that will take. But we suspect 
that before we get into 12 and 13, probably a good 
month will elapse in terms of calendar time. 

So that we will be able to give some 
guidance as to where we are going on the topic of 
health effects prior to that and, if necessary, we will 
hold a further scoping session with respect to that 
topic alone, if necessary. 

Ms. Murphy? 

MS. MURPHY: Well, I was going to bring 
to your attention a couple of problems I have with 
scheduling and I understand your interest in putting 


the two panels together, it would be terrific if we 
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could. 

My difficulty -- I have two of them. The 
first one is that -- and both of them relate to Panel 
13, okay. If you recall, the list of -- well, the 
ones -- all right. The witnesses in Panel 13 are Mr. 
ChurcheryeMne: Nicholson, Mr. slsegqrat, sandeMreekingsbuny 
and I have two problems that I wanted to raise with 
With you today. The first is that! MrvechurchereangdmMre 
Nicholson are both in June involved in the budworm 
spraying; that is the time of the year when that takes 
place. As a matter of fact, in early June I believe 
they will be -- that wili be carried out in Thunder Bay 
District nearby. That is -- June is the month and they 
are both involved in this probably. So that was one 
thing I was concerned about. 

We suspected if we are going to do Panel 
12 first we would probably not run into that problem in 
June. And that as a practical matter, I was going to 
suggest that if we did run -- if Panel 12 did manage to 
finish in two weeks, we would be prepared to go ahead 
with another panel rather than waste any time. So 
that's the first problem. 

My second problem is with Mr. 

Kingsbury -- sorry. Mr. Freidin is doing Panel 14. 


MR. CERBIDIN sa CL ejuUSst tthanki you eaLoretuac. 
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MS. MURPHY: My other problem is with Mr. 
Kingsbury. Peter Kingsbury was, until about a year 
ago, the environmental impact project leader at Forest 
Pest Management Institute with the federal government 
and he is the person who will be speaking to that 
document you are talking about. 

Well, about one year ago Mr. Kingsbury 
took early retirement from the federal government and 
went back to university to become a United Church 
Minister and what that has meant is that he has been 
full time at school and I haven't been able to get much 
access to him. He says he has to learn Greek on top of 
everything else, so... 

THE CHAIRMAN: He can come here and 
testify in all languages. 

MS. MURPHY: Well, in Greek anyway. At 
this point, of course, he has finished this year's 
academic year and he is involved in some other 
pursuits, but he will be starting his academic year 
again at the beginning of September and he has -- I 
mean, to be frank with you, I have brow beaten him into 
staying involved in this so that we can give you the 
opportunity to hear him. 

But I would ask, if we could, if we could 


schedule him in August so that we can have him 
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completed before he has to return to school and leave 
this project, except as I said, he said he would be our 
chaplin. 

THE CHAIRMAN: And I am not sure whether 
we would want to issue a subpoena either. 

MS. MURPHY: So I‘m sorry, I mean, those 
are a couple of practical things and these things 
happen from time to time but I promised him I would ask 
the Board for that indulgence and to get him in on his 
own in August. 

THE CHAIRMAN: Well, okay. I think what 
we should do, keeping in mind your comments, is 
indicate to you what we feel in terms of some of the 
issues and some of the evidence and then let's see 
logistically how we might be able to accommodate it and 
certainly we will want to hear the views of all of the 
parties as well. 

We've had the advantages all of you have 
of reading the statements of issue and the witness 
statements on them and it seems to us - and have 
reached not certainly final conclusions because we want 
to consider your comments - but we have reached some 
tentative conclusions which we would like to put before 
you. 


Firstly, looking at the Panel 12 
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evidence, we think essentially the evidence in that 
panel is broken down into three basic topics. Firstly, 
the forestry effects of chemical use, and that is 
basically dealt with by Mr. Hynard's paper and Mr. 
Galloway's paper and Mr. Campbell's paper. 

MS. MURPHY: And Ms. Krishka's paper. 

THE CHAIRMAN: Sorry, and Mr. Krishkra's 
paper. 

MS. MURPHY: Yes. Ms. Krishkra. 

THE CHAIRMAN: Ms., sorry. The second 
sort of generic topic are the environmental effects 
relating to pesticide use, and that is basically dealt 
with in Document 5 and it is also dealt with in Panel 
13's evidence in the ESSA Report. 

MS. MURPHY: Excuse me. The general 
evidence on the effects of pesticides is actually in 
Panel 13, it is that one paper. 

THE CHAIRMAN: Right. 

MS. MURPHY: The one witness that we 
brought into Panel 12 to deal with effects of tending 
is dealing with other effects of tending. 

THE CHAIRMAN: Okay. 

MSteeMUR EH: @aGomcolatentacu: Weebried not 
to have overlap, we tried to put all of the effects on 


the pesticides all at once so that it wouldn't flow 
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over. 

THE CHAIRMAN: Okay. And the third area, 
which we are not going to get into today, are the 
health effects, and we would include in that the 
discussion about the regulatory processes, and also we 
would suggest it would be appropriate to leave out 
issues relating to worker exposure as well because 
that, in effect, are health effects. 

Now, I suppose we can deal with this 
separately, the Panel 12 evidence coming first. We are 
interested in the forestry effects of chemical use and, 
in particular, the alternatives to pesticide use and 
information on the benefits to the forest of chemical 
use. 

Now, we feel that there is some 
duplication concerning these topics amongst the three 
papers, both Mr. Hynard's paper, Mr. Galloway's paper, 
Mr. Campbell's paper, and all we are suggesting 
basically is that you keep that in mind so that when 
the evidence comes in there is not a duplication. 

We really don't feel it's helpful to have 
all of the information presented in oral direct from 
the authors of all of the three papers when they 
overlap to the extent that they do and obviously, where 


they don't overlap, are the areas in which you should 
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be spending your time in oral direct. 

Now, with respect to the environmental 
effects relating to pesticide use, this Document 5 -- 

MS. MURPHY: Are you looking to Panel 12 
OF @usea tachi Ss scl me? 

MRS. KOVEN: 12. 

THE CHAIRMAN: 12. 

MS. MURPHY: There isn't anything about 
environmental effects of pesticide use in Panel 12. 

MRS. KOVEN: It's the effects of tending 
on the environment. 

MS eMURPHY sel hates rights but 2c. Sse the 
effects of the manual and mechanical tending on the 
environment in that panel, that's Mr. Bus. That's not 
dealing with the pesticide. 

Tending involves doing other things as 
well and that's what Mr. Bus' paper deals with in Panel 
12 is other, and what we have taken as all of the -- so 
there wouldn't be overlap, we have taken all of the 
information about effects and put it all in Panel 13 in 
terms of pesticides. 

MRS. KOVEN: In our opinion the Document 
5 is -- I don't think you should spend much time on 
that at all. The authors say at the beginning that it 


is so small in comparison to harvesting that there 
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PS ne tem Ch 

MS. MURPHY: Entirely agreed. As a 
matter of fact, that was the point. With harvesting we 
had a witness on aquatics, terrestrial and 
socio-economic environment and you have that as well 
now. We looked and we said: At this point dealing 
with this issue there certainly isn't any point in 
trying to split it up further. There is really not a 
whole lot more to say, and I agree with you entirely. 
In fact, that's why we put one witness and it really 
adds only a small amount that is specific to tending, 
but entirely agreed. 

MRS. KOVEN: We were also a little 
quizzical about the socio-economic environments. We 
looked very hard but didn't see any discussion of it. 
It is in the title but we couldn't find very much of it 
in the statement. 

MS. MURPHY: You realize you would be 
looking for the effects of mechanical and manual 
tending on the socio-economic environment. I know 
there are some things, they talk about the people who 
have jobs doing that. 

MRS. KOVEN: We were expecting to see 
another chart with all the stakeholders. 


MS. MURPHY: Oh. Well, we thought you 
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would have that memorized by now. 

MRS. KOVEN: Well, we have. 

MS. MURPHY -smeNOy awWerdldn cedqostnat.. 1 
hope you are not disppointed. 

THE CHAIRMAN: No, we are not. OKay, 
moving on briefly to Panel 13, and we are looking at 
the four documents. With respect to the Churcher 
document, we feel that the important evidence to be 
adduced from that panel is contained in paragraphs 3 to 
13 essentially. 

And in looking at the second paper, Mr. 
Nicolson's paper, we think that much of what's in the 
Nicolson Saper ls also in the Isgraf paper and, in 
fact, the Isgraph paper is supportive of much of what's 
in the Nicolson paper. 

And in reviewing the statements of issues 
of the other parties, it really appears that the other 
parties would rather deal with this evidence in terms 
of the Nicolson paper. And, in that regard, we would 
suggest that the essential paragraphs are paragraphs 
21722; 24,, 25 and 26, although we Want Co also point 
out that in paragraphs 25 and 26 there appears to be a 
long technical explanation about the operating plans 
and obviously we are interested in parts of it, but we 


are not necessarily interested in, you know, a repeat 
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of the detail in terms of the technology in those 
paragraphs. 

Now, with respect to the Isgraf paper, it 
may not be necessary, in our view, to really deal with 
this paper in oral direct. It is before us and it will 
be considered ultimately, but that paper is really 
repetitive in terms of the Nicolson paper. 

MS. MURPHY: That paper was intended to 
show a real live example. We thought -- as you will 
see, we are doing this in Panel 15, we'll show you how 
you go about the planning, but we also wanted to show 
you an actual example and we thought it would be useful 
for people to understand the system to have a look at 
Bhat 

THE CHAIRMAN: Okay. Now, with respect 
to the last document, the ESSA Report and Jones paper, 
this in our view is probably the essence of the panel's 
evidence for both panels and, with a possible exception 
of the forestry effects, particularly in terms of 
alternatives which aren't really covered very much, if 
at all, in the ESSA paper. 

We think it succinctly summarizes most of 
the critical evidence for both panels and we are aware 
of the caveats contained in the ESSA document in that 


it is not meant to deregate from any of the other 
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papers or any of the other evidence put in, but it does 
summarize it in a form which is easier, frankly, to 
digest than the numerous issues that are dealt with in 
the other papers. 

It is valuable for a number of reasons. 
The evidence of several of the witnesses in Panels 12 
and 13 - Campbell, Churcher, Hogg and Krishka - are 
combined into a summary that provides the basis for an 
examination of all of the evidence of both panels. The 
ESSA document has the advantage of having received an 
external review or some of the evidence contained in 
that panel has been externally reviewed. 

The Board is indicating only that the 
evidence of both panels is perhaps, in our view, best 
presented or packaged in the ESSA document. It is open 
to any of the parties to challenge any of the 
hypotheses or any of the conclusions and the Board is 
expressing, of course at this point, absolutely no 
opinion whatsoever on that. 

We are just saying that in terms of 
presentation of the evidence, it appears to provide a 
good summary of what is contained in some of the other 
papers and if that were presented to the Board in that 
fashion, the parties would have an ample opportunity to 


take a run at anything contained in that evidence. 
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Now, some of the witnesses of course that 
participated in the ESSA study are going to be members 
of the panel in any event, so all we are saying is, in 
terms of scoping, that the majority of the time spent 
in the presentation of the evidence of both panels 
should probably be directed towards the ESSA document. 

I think that's essentially all we want to 
say at this point and we would like to hear the views 
of some of the other parties. 

Startawath: you, Mr.) castra. las 

MR. .CASTRILLI®. Mr. Chatrman-e.. just 
wanted to ciarify one thing. 

THE CHAIRMAN: By the way, just before 
you go on, it is clearly understood that the health 
effects section is left out of this whole discussion 
and should our ruling result in those issues having to 
be dealt with in some fashion, then the Board would 
obviously take into account how that would be 
accomplished. 

If it meant dealing with health effects 
as a separate topic completely at a later stage in the 
proceedings, or if it meant combining it as part of the 
this panel's evidence it really depends on (a) what our 
ruling is, and (b) how expeditiously we can get that 


TULIAOROUCe 
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So having made clear those concerns and 
comments, we just want to deal basically with the other 
evidence. 

MRESCASTR ELD meer nankmvOuLlmemMree Chairman, 
firstly, I wanted a clarification either from yourself 
or really from Mrs. Murphy, of the four authors of the 
ESSA document, which one was going to be testifying on 
the ESSA document? 

MS. MURPHY: We have been advised that it 
is Mr. Kingsbury who is going to be testifying on the 
ESSA document. 

MR. CASTRILLI: That was my understanding 
as well. 

THE SCHATRMAN 3 ae) see. 

MR. CASTRILLI: And he is not an author 
of the document. But I understand from Ms. Murphy's 
comments that he can in fact be qualified to deal with 
all of the contents of the ESSA document; is that 
Giohte 

MS. MURPHY: That's our view, yes. 

THE CHAIRMAN: Well, we have to accept 
that at face value at this point. 

MR. CASTRILLI: There was one other 
matter, Mr. Chairman, you raised when you were breaking 


up the panel -- or when you were looking at the two 
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panels together and trying to conceptualize how the 
evidence might go forward, leaving aside -- completely 
aside for the moment the issue of health effects. 

Just going back to your first discussion 
of environmental effects of chemical use. As I recall 
the -- I forget the number now, it is either the fourth 
document or the fifth document in -- it would be Volume 
II of Panel 12 which deals with manual and mechanical 
methods, tending from your perception of combining the 
two panels, where you were planning on suggesting to 
the proponent that be dealt with, or maybe Ms. Murphy 
can answer that? 

THE CHAIRMAN: Where would you suggest in 
terms of those broad generic categories that I 
articulated. It's the second document Potential 
Effects of Tending on the Forest Estate. 

MS. #MURPHY: Welt =vsPtherfarthedocument £ 
thanks 

THE CCHATRMAN ss Lame SOLry. errant. 

MS. MURPHY: Potential Effects of 
Mechanical and Manual Tending on the Aquatic, 
Terrestrial and Socio-Economic Environment is the 
document that I believe Mr. Castrilli is referring to. 

MRe-FCGASTRILLI: (nodding affirmatively) 


THE CHAIRMAN: And I think what Mr. 
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Castrilli's question was, we divided off the first sort 
of generic category into the forestery effects of 
chemical use and you are suggesting that since this 
isn't chemical use, this is the manual tending... 

MRE CASTRiIMin -servesrae that. saecorrect#eat''s 
manual and mechanical. 

THE CHAIRMAN: And mechanical, it doesn't 
really fit into that category. So where best would it 
tettic 

MS. SWENARCHUK: Mr. Chairman, in 
addition to that, as I recall there is a paper by Mr. 
Hynard filed with Panel 12 on financial decision-making 
and I haven't notice that listed. Are they coming to 
that later? 

THES CHALKMAN Sa eveSa— ano mecha teseCODrect . 
We did note that actually but I forgot to note it to 
you, that there is a discussion of the economic 
considerations and that is something that's not dealt 
with by anybody else in any of the other papers, so 
that should also be dealt with by Mr. Hynard when he 
presents his evidence. And that, I think, was within 
paragraphs 6 to 9 of Mr. Hynard's paper that we 
indicated should be included. 

Okay. To answer your question 


specifically, Mr. Castrilli: The Board feels that all 
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mechanical 


and chemical could be dealt with in the one sort of 


generic topic because certainly the manual and 


mechanical operations could be an alternative to the 


chemical, the use of chemicals, and both have effects 


on the forest estate, 


dealt with in the one generic category. 


MReCASTRA Lh Pe ee mesorry. 


Mr. 


so I think they can probably be 


Chairman, 


before you move on to someone else I just had one 


question that followed up on that and I didn't want to 


lose it before -- or really forever. 


As’ i recall; "lL “think” it’s Volume £1 of 


Panel 12 has what looks like either a draft or indeed 


Simply is a repeat of what would be Item 2.5 in the 


ESSA document. 


THE CHAIRMAN: Sorry, lead us through 


that again, sorry? 


of Panel 12 there is an excerpt, 


MR. CASI RbLd: All rigne. 


In Volume II 


Lebel tevetitens, OL 


what I believe actually appears again in the ESSA 


don't think you really need to look. 


this: 


document. 


MRS. KOVEN: What are the page numbers? 


MS. MURPHY: I can help you with that. 


The point is 


There is a chapter in the ESSA document that 
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deals with effects of pesticides in particular on the 
forest estate and that was done in the context of the 
ESSA exercise. 

When we wrote and put together the 
Witness statement for Panel 12, one of the witnesses, 
Ms. Krishka, puts her paper together on the effects of 
tending on the forest estate, which includes pesticide 
and other tending, and attaches to that that chapter of 
the ESSA document. She is one of the authors of that 
chapter and she attaches it there. 

So Panel 12, having been completed and 
sent out before Panel 13, that chapter went out in 
Panel 12 attached to Ms. Krishka's paper, and she is 
one of the authors of that part, and then the entire 
ESSA document went out with Panel 13. Does that help? 

ME eeCAG LR Lit amie COteLChatumuicnt mel Just 
wanted to know for the purposes of how the evidence 
will come forward, we are going -- I guess we haven't 
even settled yet whether the two panels are going to be 
together, but assuming for the time being that they are 
going to go forward one at a time, is it my 
understanding then that we will deal exclusively with 
the issue of long-term forest productivity in fact 
in -- and the effects of tending on that, exclusively 


in Panel 12, and when we come back to the ESSA document 
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in Panel 13 there really will not be anyone to speak to 
that issue at that time, notwithstanding the fact that 
the chapter appears in the ESSA document. 

Can you confirm that? 

MS. MURPHY: I think that's reasonable, 
that that part will have already been spoken to by one 
of the authors and cross-examination will have taken 
place by one of the authors. 

THE CHAIRMAN: In Panel 12? 

MS? \MURPHY:'"*in=Panelyl2y @ilgsee, the 
question, I understand the question. It just didn't 
make sense to rip apart the ESSA document wnen we -- 

THE CHAIRMAN: Okay. Well, you know, 
it's our view that the same topics -- the same generic 
topics should not be covered twice and I don't think 
there is any intention by anyone to do that. 

So when we get to Panel 13 and the ESSA 
document, if it has been covered in 12 it will not then 
be covered again in 13. 

MR. CASTREGU Hoe PAL er Lonce, GuUstmco 
clarify, what is in Panel 12 is the exact repeat of 
what iss in Panel 13 with respect to that issue, or is 
the earlier one a draft? 

MS. MURPHY: I believe it's exactly the 


same thing, my understanding. 
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MR«p CASTRELL Gi eeThat. sy fines 

MS. MURPHY: As I recall going back a few 
months. 

THE CHAIRMAN: Okay. Thank you. 

Ms 37 Cronke 

MS. CRONK: Thank you, Mr. Chairman. I 
was just going to rise on Prcas er ine DOoint eand that 
is, the suggestion of how to merge the two sections of 
the effects evidence. 

As I have been considering, as I heard 
you, the panel's direction on the three issues in both 
panels and, really they are all pesticides oriented, 
different types of effects, but nonetheless focused on 
pesticides. 

And from our client's perspective, as you 
will have seen from our statement of issues, the 
effects and the advantages and disadvantages of the 
other tending techniques, chemical use as just being 
one, the advantages and disadvantages of the other 
protection techniques, chemical use only being one, are 
equally important and I wondered if the Board had some 
direction that you wish to provide as to how you saw 
that proceeding or will that be left to the discretion 
of the cross-examiner? 


I was concerned, recognizing immediately 
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that the importance of focus that is here, it does not 
address the impact of the other methods available, the 
other alternatives and perhaps that was... 
-——DiIsScusslon= opr athe mecond 

THE CHAIRMAN: Well, it appears from our 
review of the witness statements that the bulk of the 
witness statements -- the bulk of the evidence 
contained in the witness statements deals really with 
the effect of the pesticides or chemical use. 

Obviously we are quite aware there are 
other methods used, mechanical and other methods, and 
these are alternatives to chemical use, and we are not 
certainly indicating that relative degrees of 
importance should be given on one or the other, but 
they should probably be dealt with to some extent 
together as they affect the forest estate. 

MS) CRONKZ wel see: 

THE CHAIRMAN: Because they are really 
alternatives to each other. Would you not agree with 
that? 

MS. CRONK: It could certainly be done 
that way and I understand that, Mr. Chairman. I 
suppose I was simply rising because, as you will have 
seen from the statement of issues of our clients, 


clearly pesticides is a front and centre issue for them 
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and they have some things that they want to try to help 
you with on that issue. 

THE CHAIRMAN: Right. 

MS. CRONK: But having said that, the 
others are also of equal importance. And I just wanted 
to know whether you foresaw that they would be dealt 
with separtely or whether it was under the effects 
umbrella and deal with them all at once. 

Ii don't know whether your direction, sir, 
is intended to relate to evidence-in-chief primarily or 
whether you are also suggesting a direction for 
cross-examiners? 

THE CHAIRMAN: Well, again, because the 
two panels, frankly, are so intertwined, what we are 
hoping to do is perhaps be in a position to deal with 
the broad generic topics and complete them as a unit, 
so go through the direct evidence and then go through 
the cross-examinations, seem to us to be a better way 
to deal with it in terms -- but that assumes it's a 
combined panel. 

And if we can't go with a combined panel 
because logistically we can't do that, then of course 
what I have just said doesn't apply. So I guess we are 
going to have to take into account what is possible and 


what isn't possible. 
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I guess there are two purposes of the 
scoping session. One is to make sure that the evidence 
from both panels is not duplicated and repeated, and we 
have indicated where we think the majority of the time 
should be spent and on what issues and, unless the rest 
of the parties present disagree with our evaluation of 
these two -- of the evidence relating to these two 
panels, we think that the Ministry should sort of focus 
upon those areas. 

The second issue we have to deal with is 
the logistics of getting this evidence in, and that 
really depends on (a) whether we can have the panels 
combined and sit as one, or whether we have to deal 
with the panels on a separate basis. And if such is 
the case, then we would go through Panel 12 in direct 
evidence, cross-examine, re-examination, finish with 
the panel then move on to 13 in the normal fashion. 

And I take it what you are saying is, you 
really don't have a choice, is that basically your 
position? 

MS. MURPHY: Certainly not if we reach 
Panel 12 in early June. That is where we are going to 
have difficulty and you should realize at this point in 
time it's impossible to tell when 11 will finish. 


But if 12 starts in early June, then it 
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isn't just Churcher and Nicholson but also Kingsbury, 
that is really Panel 13, those three people all have 
problems between, you know, putting them together until 
the August time. 

THE CHAIRMAN: We've only got the rest of 
June and then we will be off until the second week of 
August. 

MS eMURBHY SfAucust, that esernioht. 

MS . (SWENARCHUK< saMr7. Chairmanyesl “think it 
is reasonable to assume that we will reach Panel 12 in 
the beginning of June. I don't know whether the Board 
has heard from OFAH, I'm assuming they don't intend to 
cross-examine on this panel. As far as we are all 
aware, there's only the Ministry of Environment, the 
industry and ourselves who plan to cross-examine. 

THE CHAIRMAN: You mean on Panel 11? 

MS. SWENARCHUK: On Panel 11. 

THE) -CHALRMAN< §el1%. 

MS. SWENARCHUK: We have half a day 
tomorrow and half a day next week, but my understanding 
is that -- MNR can tell us that may be enough time in 
any event to conclude their case, that leave only the 
three of us to cross-examine. 

THE CHAIRMAN: Well, I recall Mr. Mander 


indicating to me - Mr. Mander you're in the room - that 
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OFAH did make contact with you with respect to the 
possibility of cross-examining on this panel? 

MR. MANNING: Yes. They weren't sure. 
They said they might want to come in. I'm supposed to 
hear from him tomorrow. 

MS. SWENARCHUK: What I suggest Mr. 
Chairman, is that at the latest we are likely to 
finish - I shouldn't say this - assuming that the three 
of us that we know about aren't more than about a day 
each, and even that is an assumption. I think I'm 
prepared to say that on my part, I won't speak for 
anyone else. 

We have several davs next week. I will 
not be available on the Thursday, I will discuss that 
with Mr. Mander. The hearing hearing days after that 
are the ist and 2nd of June. I think it's quite 
reasonable that we are going to finish Panel 11 around 
that time or shortly thereafter. 

That still leaves us in the early part of 
June for starting the next panel. 

MS. MURPHY: That is what I was 
expecting. 

THE CHAIRMAN: Okay. So who would you 
present in the early part of June? 


MS. MURPHY: I would put together Panel 
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12 and let us get them done in June, hopefully get them 
over with -- finished in June. 

CLE CHMLRMANcCmmErn Le rignt. «Well. TL think 
based on the reasons why they cannot present, it does 
seem reasonable to the Board when these people are 
involved in pesticide use and that is the time of year 
that they are conducting the spray program, they are 
probably a better use to the public at large tending to 
the problems in the forest than perhaps appearing 
before us. 

And then again -- I am not sure you 
should read anything into that comment other than the 
fact that they do have a job outside of this hearing. 

MR. MARTEL: It wasn't unanimous. 

MS. BLASTORAH: Depending on how long 
they are here, that may not be the case. 

THE CHAIRMAN: Okay. 

MS. MURPHY: I only have the one thing I 
wanted to raise, unless anyone else has something. 

Just one, and unfortunately there really 
isn't anyone here, but I think I better advise, the 
statement of issues from Windigo Tribal Council suggest 
that they want to ask questions, cross-examine this 
panel, both of them, on the question: Is there a 


federal feduciary duty to ensure that Indian people and 
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Indian lands are not adversely affected by provincial 
licensing and/or application of pesticides. 

I can advise that there are no witnesses 
and counsel does not intend to take any position on 
whether or not there are federal feduciary duties in 
this area. 

MS. CRONK: I raised the matter with Ms. 
Murphy at the beginning of the session, sir. I have 
the same objection on behalf of our clients for perhaps 
self-evident reasons. It's a complicated legal 
question and clearly a panel of foresters, no matter 
how qualified, aren't those that should speak to that 
kind of issue. 

THE CHAIRMAN: And they may wish to raise 
the question if the Ministry comes out with the answer 
that has just been given by their counsel, that would 
basically end the matter, I would suggest for this 
panel. 

Now, is there anything further then in 
terms of the scoping session at this point? 

(no response) 

Very well. 

We do feel that as a result of this 
particular session we should be able to expeditiously 


go through the evidence for both panels and hopefully 
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we have been able to accomplish some degree of focus in 
terms of the issues that both the Board sees as 
relevant and the other parties. 

I just wanted to add as well that the 
Board, in formulating its ruling on the matters dealt 
with yesterday and today, will of course be considering 
the submissions made by Mr. Hunter for which has been 
filed and, as you are aware, he wasn't here to address 
those issues orally, but they are before us and we will 
be considering those as well. 

MSSeSLASTORAH] SMregChatrman~eit othat@is 
all on the scoping, I would just like to ask one 
question. I have all of Panel 11 sitting back here 
trying to determine whether they are going to be 
required today, and I think they have other things they 
could be doing perhaps productively than listening to 
us. 

It's already 3:15 and I think we still 
have one more matter to deal with. 

THE CHAIRMAN: Right. 

MS. BLASTORAH: So perhaps... 

THE: CHALRMANES Nopelathinkethatis a ifarr 
question. The Board will take a 20 minute break, we 
will come back and deal with the community visit 


question, and I think we will adjourn for the day. 
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MS. BLASTORAH: And just further to that, 
perhaps if we could get some idea of when Panel 12 or 
whatever is likely to start. I think if we get to sit 
tomorrow until perhaps two o'clock, I think the Board 
indicated, tomorrow. 

THE CHAIRMAN: Yes. 

MS. BLASTORAH: I can pretty well 
guarantee we will get through Mr. Elliott and Mr. Baker 
tomorrow and I think, based on that, we can indicate 
that we will be able to finish evidence-in-chief on 
Monday and start cross on Tuesday. 

And given the comments today from Ms. 
Swenarchuk and she had indicated that to me previously, 
that she couldn't make any guarantees of course, but 
she expected to be about a day. 

Perhaps if we could get an indication 
from the other parties as to whether they can give any 
indication how long they expect to be that would be 
helpful. 

THE CHATRMANGE Al Lerighte mis.) Cronk,. ac 
you have an idea for your side? 

MS. CRONK: I hope to be less than half a 
day, sii 

THE CHAIRMAN: Very well. Mr. Campbell, 


or Ms. Seaborn? 
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MS. SEABORN: Half a day, Mr. Chairman. 

THE CHAIRMAN: Half a day. 

MS. BLASTORAH: In that case, there's a 
good chance we could finish next week, Mr. Chairman. 

THE CHAIRMAN: Right. And we will be 
pressing OFAH to indicate to us clearly tomorrow 
whether they are going to be cross-examining. 

MS. BLASTORAH: And perhaps I could just 
take this opportunity. I have been reminded or asked 
to remind the people present that there is the one year 
anniversary party tonight in Salon E at seven o'clock, 
everyone invited. 

THE CHAIRMAN: Okay. If we do finish 
when you have indicated, Ms. Blastorah, then it looks 
like we would be starting the next panel in Toronto. 

MS. BLASTORAH: That would appear to be 
the case, Mr. Chairman. Now, that may be a problem 
because we don't yet know apparently which panel that 
ToeoolLngacombe 

MS eCRONK We lt VOU sao sKNOW,eyoOU KNOW 
Loew iineabom 2. 

THE CHAIRMAN: Lance ieee al 2. 

MS. BLASTORAH: Star Cam iio « ee 
appears then that we will be starting 12 in Toronto on 


thes:Steofew Une. 
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THE CHAIRMAN: Okay. 

Very well, we will adjourn for 20 
minutes. 

---Recess taken at 3:20 p.m. 
---On resuming at 3:40 p.m. 

THE CHAIRMAN: Thank you. Be seated, 
please. 

Ms. Murphy? 

MS. MURPHY: Local Hearings. Okay. A 
couple of weeks ago Mr. Mander advised that the Board 
was interested in looking into the possibility -- 

MS. SWENARCHUK: The mike is not on. 

Moov MURPHY) Sie mesonry. Ohne 
I'm sure you heard that much. 

The Board was looking into the 
possibility of commencing the local hearings and I 
suggested actually I come over and speak to him about 
some of the details about how we might go about that. 
I have, aS you can appreciate, been thinking about what 
the details would be for a long time. 

As I understood it, what the Board was 
interested in doing was attempting -- either September 
or October, attempting to try one or more of the local 
hearings and to just basically see how they are going 


to work and get an opportunity to learn as we go I 
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suppose and find out how we can go about it. 

I spoke to him at that time about a 
NUuUnDereoOneLAClLOrsS sa 

THE CHAIRMAN: There was another basic 
purpose for that, Ms. Murphy, and that was the Board's 
feeling that the public at large should not be left to 
the very end of these proceedings before they have an 
opportunity to address the Board. And we felt that in 
view of the very lengthy proceedings we are involved 
with, that will be months away, so perhaps it would be 
better to a least have some public participation at the 
local level at an earlier stage. 

MReeMUREHY ee Mm—himm, 

THE CHAIRMAN: As well the purposes you 
suggest are very valid also. 

MS. MURPHY: Yes. I think we are going 
to be doing something that actually hasn't been done 
before, especially at this scale, and when I first 
spoke to him I suggested that we look at trying one and 
not look at trying to set up more than one at this 
point in time and attempt to talk through what some of 
the practical and procedural problems might be. 

But my suggestion is that to the extent 
possible we should keep it simple, given that it could 


be quite an exercise. 
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I am going to try and be quick because I 
wanted to point out a couple of the matters that I 
think we have to deal with and I don't think all of 
them can be resolved certainly at this time and I‘m 
sure my friends might have some things to say about it. 

Some of the things that have to be looked 
at are the notice problems, how much time will be 
needed to give adequate notice and how you go about 
doing it, what kind of newspapers and so forth. Those 
are issues that we will have to work out. 

What's important is what details would be 
required in the notice because, again, you have to 
determine what kinds of information you can give to 
people in a notice and that would, of course, be things 
like date, place and so forth but, of course, it would 
also have to advise people of the subject matter of 
what was going on at that time so that they would know 
what to expect. 

The other details that we have to discuss 
and think about are things like what kinds of support 
would be required at local hearings and that, of 
course, includes looking at a continuum of things; do 
we need only the people, you know, the individuals that 
have to be there, and the reporters all the way up to: 


Do we need all of the documentation or somewhere 
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inbetween, and those are some things we have to deal 
with. 

Of course, you made the comment earlier 
that you would like us to look after some of those 
arrangements and so we have to look into those things 
as well. And I think what we need there will be driven 
by what we are going to do there. 

We would have to think about how long you 
would have to be in any particular place and that is 
going to take a little bit of crystal ball gazing to 
some extent. It will be driven, of course, by what is 
GOinguetou happens these nee and. wa nedadd t10n, easel 
understand it, often in these sorts of matters you look 
at having evening hearings or times when people have 
access to the Board. So those are some other things we 
would have to consider. 

Obviously there will be people who will 
be able to come in the daytime hours, there are others 
who will not be able to do that and would want to come 
at other hours and I think those are things that you 
are aware we would have to consider. 

Another matter we discussed is where the 
first visit, would «be... The -diftitcultyinf-course is that 
we know that in some locations there are some people 


who intend to lead evidence that have already advised 
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who are full-time parties and, of course, it would 
probably not be wise to use one of those locations for 
thesfirstivisit® MEirsteolttalay, liwould imagine? that 
the people who are planning to do that wouldn't be 
prepared to go ahead and, secondly, I think there would 
be a real problem asking people to do that before our 
case is in. And this is something I am concerned 
about. 

THE CHAIRMAN: Well, it's certainly the 
Board's intention - I think we alluded to this in our 
early suggestion about this - that we would want to 
pick a place where we know that there is not a 
full-time party that wants to make a presentation 
because of some of the problems that you have 
suggested. 

We really want one of the locations where 
essentially, at least to the best of our knowledge, the 
only parties that want to address the Board are members 
of the public, and I would include essentially the 
local public in and around that location, wherever it 
is, one of the 14 locations that we have already 
chosen. And the majority of those presentations would 
be probably of a brief nature, it may be by way of 
submission to the Board, either written or oral. 


It may just be as we suspect and our 
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experience indicates to us, members of the public that 
want clarification of certain aspects of your 
application. 

We would probably want to sit for a day 
session as well as an evening session. If it turned 
out that the numbers that showed up were such that a 
subsequent session were deemed appropriate, we would 
probably extend it. And, again, it's been our 
experience - and, you know, it's not a new thing for 
the Environmental Assessment Board to hold these types 
of sessions - in other cases, it's been our experience 
that a great number, depending on the application, may 
show up, many of them individually do not take up more 
than 10 or 15 minutes before the Board in making their 
presentations or asking their questions and you can 
usually accommodate a fair number of people in one 
session. And it's only been my experience on two or 
three occasions that we've had to extend it to a second 
Sitting. GaAnds thi seit se thesty peso le cthang. 

Now, we are like you, we don't know in 
terms of this particular application until we get 
there. 

MS. MURPHY,: 3 Mm=nmm. 

THE CHAIRMAN: And we may all be very 


surprised in terms of either the avid interest that's 
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out there or the total lack of interest that may be out 
there. We don't know. 

MS. MURPHY: That's true. Following from 
the comment that I was a bit concerned about people 
putting in submissions before our case is complete. 

One thing that I would suggest we take great care to do 
is, if we are going to do this before our case is 
complete, that if people are going to come and make 
submissions they should be advised that they can 
supplement those at a later time so that they don't 
have the situation of later on saying they made their 
submissions before our case was in. 

; THE CHAIRMAN: Yes. 

MS. MURPHY: I think, you know, we do 
want to take care of the natural justice aspect. 

THE CHAIRMAN: Yes. There's absolutely 
no doubt, we would ensure that they do have that 
further opportunity. 

MS. MURPHY: Those were some of the 
procedural matters we talked about. And then, as you 
are aware, I think Mr. Mander advised that the Board 
was considering asking us to bring witnesses to answer 
questions and, to be ftrank, I was a little taken aback 
by the suggestion and I'm going to tell you -- I'm 


going ‘to tell vouswhy (lm not-— 
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THE CHAIRMAN: Super keen? 

MS. MURPHY: --super keen. I'm going to 
tell you what I think the problems are, I'm going to 
tell you what I think may be a solution is, if I 
understand the problem you are trying to solve. 

I'm afraid you are going to be a little 
annoyed with me, but I think I better tell you about 
this. And, first of all, I can understand what - sort 
of the way I put it - what problem you are trying to 
solve. As I understand it, it's your view that some of 
the people who come to this part of the hearing, which 
is what it is, it's a formal part of the hearing, may 
be coming for the purpose of obtaining more 
information. And that being the case, it's your view 
that there should be a way for them to obtain that 
information. 

And I would suggest that there are a 
number of ways that we can work that out, but I would 
suggest that it's probably not the best idea to attempt 
to work that out by creating a new panel and having a 
panel¥sitting inetrontectathesBoardabeingeingefiiect 
subject to continuing cross-examination, which is what 
Teawouldebe=: 

You have to bear in mind, this is a 


formal part of the hearing, you do have the Board, you 
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do have reporters, you do have witnesses and people 
asking questions of the witnesses is cross-examination. 

And “fathink* thee firstething «hace -mands 
would like -to™héar from my" friends on this ®- butei 
think the first thing that one should consider is that 
if we have -- it is in fact an opportunity for us, as 
much as anything else, if we have an opportunity to 
have people who have already been cross-examined and 
re-examined put up to, in effect, discuss the same 
matters our friends will not have had an opportunity to 
re-examine those witnesses on things that they 
subsequently say more about at that hearing, at that 
continuation of the hearing. And I think that is 
something I will leave to them, but I think it is a 
legitimate concern. 

And secondly, as I say, if we are dealing 
with people who have already put in their evidence and 
have already been cross-examined, and I am concerned 
that iff we do thateineescet: swWeeconeinucwthiacednecne 
formal process what you actually have is continuing 
cross-examination. And another part of the problem is 
thates= 

THE CHAIRMAN: What are you afraid of, 
you are going to change your story? 


MS MURPHYS minim not atraldsotetnat sno. 


Farr & Associates Reporting, Inc. 


24 


25 


Local Hearings 16991 


I'm just saying that my friends might be afraid of 
that. For me, my concern is that I would have to 
constitute in effect a new panel, no one has notice of 
what this panel would be talking about, they would -- 
I'm not entirely sure what the subject matter of what 
this panel would be asked questions about would be. I 
think no matter how we constitute the panel, they will 
endeupshavingalo say: wuwell. .ludidnateralkaaboutathat. 
you will have to look at the transcript here or 
something like that. Those are things that, you know, 
PhotmeCouLdsOc Clr. 

For the Board the problem is that what 
youcaren-——ul thinkiwhatesvyoumdo, in Location No. #1 you 
Will havemtosdovinvallgof the other locations: tand that 
would mean for the Board hearing this basic information 
14 times. 

THe CHAGRMANEwasblltee Smstenoteaprovyiding a 
usefullopportuni ty, forsener publ iceatelargeswioudo not 
have an opportunity to present themselves in Thunder 
Bayjmeither on, asregqulanmonm sporadicabasisraitoefindgout 
some further information about an undertaking that will 
ultimately affect them in terms of its impact resulting 
from a decision of this Board? 

The whole idea of this exercise is to 


constitute a proceeding which is open to the public at 
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large and, because of the nature of this undertaking 
spread across the province, it's just not possible, 
practical, feasible for many members of the public to 


do anything, frankly, other than read the media 


16992 


accounts and those who wish to avail themselves of the 


opportunity read the transcripts. 


And it's our strong view that they should 


be entitled to some kind of access that is more than 


just making a presentation. 


MS. MURPHY: Mn-hmm. 


THE CHAIRMAN: Because most of these 


parties who constitute members of the local public if 


they wanted to make major presentations they would be a 


full-time party or a party that is’ participatingson a 


larger scale. 


What we are contemplating with one of 


these community hearings in effect is an opportunity 


for members of the public at large to probably clarify 


some of their concerns and how do you go about doing 


that. We can't give the evidence, you can't give it as 


counsel, we really feel that they should have the 


opportunity to ask somebody. 


MS. MURPHY: But what you are 


contemplating there then is that witnesses would be 


giving evidence. 
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THE CHAIRMAN: Witnesses would be in 
effect I suppose giving evidence, if you want to take 
it in a formal sense. 

MS) MURPHY. eMm=hmm 

THE CHAIRMAN: What the Board has 
difficulty in agreeing with you on is how you are going 
to be substantially prejudiced and, in the event that 
something arose, Ms. Murphy, wherein the Board felt you 
were substantially prejudiced, we think we have enough 
flexibility in our procedural jurisdiction to remedy 
that. 

If necessary, we will offer an additional 
opportunity for other parties or yourself to rectify : 
what you perceive to be a great injustice if it occurs. 
Tawouldmbe awfully estirpriscdiit ein eiact tit" did: 

MS OMURPHY apWellietairemencugh.. I just 
would ask the Board to consider that we are not 
objecting to bringing people along to answer questions, 
that's not a problem and we can do that. My concern is 
having that as part of the formal record of the process 
because this is part of the hearing and it was that 
aspect of it that did cause me some concern. 

THEACHA DRMAN san lei ght. maooOeyaour 
suggestion then is that this panel would answer 


quescrons « bDutethatett would not, constituteapart of the 
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record? 

MSY °MURPHY==] Sle thinkethat, vs@one! way, to 
resolve the problem because we don't have an objection 
to taking people along, our concern is that this 
constitutes part of the process, part of the hearing 
and part of the evidence and that may cause 
difficulties. 

THE CHAIRMAN: Okay. 

MS. MURPHY: So it’s that we would like 
to consider. 

THE. CHAIRMAN: AldaridoghteetOkaytnewell, 
you know, you are dealing with what you consider to be 
a substantive issue in this whole community hearing 
question. 

So let's hear just on that point, if we 
might, at this point from some of the other parties. 

Ms. Swenarchuk? 

MS. SWENARCHUK: Well, I'm pleased to 
hear that the Ministry is not objecting to have people 
present to answer questions. 

I'm speculating as much as anyone else in 
thinking about how this might develop, but I would 
expect, as you have said, that local people will come 
both to make submissions to the Board and to ask 


questions. 
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I think that the appropriate individuals 
to be present from the Ministry would be both a 
selection of senior managers who could answer questions 


at the policy level and probably local Ministry people 


who would have knowledge of some of the local issues 
about which questions might be asked. 

I think that the proceedings must be part 
of the overall record of the environmental assessment, 
to make it otherwise is of course to prejudice the 
local people who have participated. To suggest that in 
some way because they weren't able to do it with a 
lawyer in this room, what they have to offer to the 
Board doesn't have as much weight and doesn't become 
part of this public record as does everything else, I 
think that is an element of unfairness that really 
should not be introduced into these hearings. 

Arid iethankethate. Erankivyeasst yousweremto 
take that suggestion, then I think you would be 
obligated to tell people right off the mark when you 
arrived: Thank you for your submissions, but they are 
NOte part, OL thesrecora., 

MS. MURPHY: I wasn't suggesting that 
their submissions would not be part of the record. 

THE CHAIRMAN: No, the questioning of the 


panel? 
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MSee MURPHY eri aght. 

MS* ~SWENARGHUK< Ade taght..] aie my. 
submission, everything that occurs there must be as 
much a part of the record as what occurs here, and if 
it is not, the local people have been prejudiced. 

However it is to be delineated, I think 
you would have to begin the evening by establishing 
that and I would expect a fair degree of resentment and 
I suggest justifiable resentment in the community. 

THE CHAIRMAN: Well, one of the major 
purposes for us suggesting this in the first place is 
so that the local public, in terms of the length of the 
proceedings, will not consider themselves as second 
elassfeitizens-— 

MS. SWENARCHUK: Exactly. 

THE CHATRMAN: )——in thaseproceeding: 

MS. SWENARCHUK: Exactly. | 

THE CHAIRMAN: Because they can't attena 
here regularly they are left to the end and, as you may 
suggest, their contribution is not all on the record 
and somehow is in a lesser category than the rest of 
the evidence on the record. 

MS. SWENARCHUK: Exactly. Now, just one 
more point. You may want to go on to other issues, but 


with respect to locations, you have said that you don't 
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think it should be one of the locations at which a 
full-time party will be presenting evidence. I agree 
with that. 

I wonder though if you have considered 
the locations of some of the 50 parties who are 
part-time parties here and to what extent those 
peoples' geographic locations would enter into this. 

Now, if you are going to one of the 14 
locations, you simply go to one of those 14 locations 
at which no full-time party is going to present 
evidence, is that the... 

THE CHAIRMAN: Well, for. instance, wes-— 

MS. SWENARCHUK: Because, for example, I 
can think of several other part-time parties who, I 
would expect, would present evidence but not, you know, 
not here and not in Toronto. 

THE CHAIRMAN: As an example, we wouldn't 
want to go to Sioux Lookout because we know that Mr. 
Hunter is intending to present his case in Sioux 
Lookout. That will take "x" number of weeks. 

We would not, I think, want to go to 
North Bay because we I think have an indication that 
Northwatch or-- 

MS. SWENARCHUK: Or the Temagami group. 


THE CHAIRMAN: --one of the groups 
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intends to make a fairly substantial submission there. 

MS. SWENARCHUK: Right. 

THE CHAIRMAN: Granted the 50 parties on 
the parties list are probably dispersed amongst most of 
14 locations. But we are hoping to be able to pick one 
where we -- perhaps Mr. Mander, by contacting some of 
those parties, can get an indication of the extent of 
what their submission might be in terms of time. 

And if we have to spend three or four 
days in a location, at least the first one, that's 
fine. We don't want to sort of break up the } 
propenent's case and suddenly go to one of these 
locations and end up being there for a month. We don't 
think die dsefarr Co “Che proponent to split 1esine that 
way and that's not the purpose of this first foray. 

MS. SWENARCHUK: Okay. That's all I have 
to say on this question. I may have more to say as 
other issues come up. 

THE CHAIRMAN: Mr. Campbell? 

MR. CAMPBELL: Thank you, Mr. Chairman. 

I don't think we take any position on what's absolutely 
right and absolutely wrong in this situation. I am not 
sure that it can quite be classified into those 
categories. 


L think ?rtersvanrtarveconcernathough to 
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worry a bit about what happens if an MNR panel appears 
to answer questions on the record in the course of one 
of these local proceedings. It will, for at least all 
of the full-time parties, for reasons that have nothing 
to do with whether they are going to change their story 
or not change the story, but just because we are all 
going to be cautious about what -- about paying 
attention to what any MNR witness says, so that it is 
going to mean that they have to be approached ina 
slightly different way than if that was not the case. 

And I don't mean that in any 
complimentary or uncomplimentary way, it is just a fact 
of life. As I say, we don't take any particular 
DOS? tiontonim. tt. 

I thought it might though be worthwhile 
just to mention that in the course of acting on a 
variety of Hydro matters where this kind of thing goes 
on all the time, the hearings are regularly moved for 
specific purposes to specific locations and often just 
to facilitate local involvement in those hearings, and 
just to give you the benefit of what my experience has 
been in those situations. 

And SGthink fits eiairetoltsayaethat what 
Ontario Hydro and the parties to those hearings found 


most satisfactory when there was that kind of special 
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local hearing was a situation where -- that responded 
well and made it as convenient as possible for members 
of the local community to make presentations to the 
Board, and our observation has been that that's 
primarily what they want to do; they want to come and 
talk to you. 

THE CHAIRMAN: But I -- 

MR. CAMPBELL: The proponent, to some 
degree, is of less interest to them. And that just in 
terms of running that kind of a situation, what we 
found worked well was to maximize the opportunity for 
members of the local community to speak to you. 

I and other people who from time to time 
were acting at those hearings as counsel for Ontario 
Hydro would often deal with questions of what had been 
the evidence on this matter to date, and they are 
responsibilities that rest on counsel when they are 
answering those kinds of questions, and we would have 
available knowledgeable people who could speak and very 
often, I mean, somebody would stand up and say: Well, 
I want to know something about this, and right in the 
course of the hearing they would be introduced and they 
would go off and deal with it, deal with a particular 
question, deal with an explanation of what the evidence 


was, what the evidence was likely to be, how we planned 
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to deal with a particular problem, and so on. 

And very often what we found is that that 
was a far more responsive way to deal with a concern 
that was being raised by a member of the local 
community than requiring them to do it in a formal 
hearing setting, no matter how cautious one is about 
Enyangenot etoeymakesthat iontimidating. 

Now, I don't either urge that upon you or 
note but Ipdidethinkwi tamightebe worthwhile yj just to 
pass on the benefit of that experience because there 
have been a whole lot of different ways tried for 
dealing with this. 

I have been involved in a whole lot of 
different ways of dealing with it and on balance that 
has seemed to us to be a way that works well, responds 
well to the requirements of addressing what the local 
community is there to do and find out and, at the same 
time, avoiding some of the more technical problems 
which are in the end very real problems that have to be 
considered when setting up a structure of this type. 

THE GHATRMAN sm Wel aathanksyou, Mr; 
Campbell. The only thing I would add to what you have 
said is, is that this particular undertaking may be 
somewhat different; different in the sense that it is 


not as focused as a lot of other proceedings in terms 
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Of a particu amet acl ty roreampare 1 Cul arm plocaimwionmor 
something. 

MR. CAMPBELL: No, and my remarks are not 
given -- my remarks, Mr. Chairman, are not given simply 
in the cases where there has been approval of 
facilities. 

In fact, many of the different ways that 
we have tried to deal with this were tested, if you 
will, over the course of a five-year Royal Commission 
Inquiry and hearings into the general topic of electric 
power planning throughout Ontario, and I will tell 
there were -- we tried every way you can possibly think 
Oy 5 le ‘ 

THE CHAIRMAN: And what was your 
experience when questions were addressed to counsel and 
counsel indicated how the evidence was dealt with in 
the past and other parties didn't agree with counsel's 
recollection? 

MR. CAMPBELL: We would -- I guess I 
didn't ever have the situation where anybody took 
Violent chiectionetoswhatelesald..6 cOsme Calwite sor tor 
answer that. 

THE CHAIRMAN: Your recollection may be 
better than some counsel. I mean, it is always a 


problem. I mean, it is just as much a problem when 
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counsel tries to sum up what the evidence is and is 
presenting it, in effect, to members of the public. 

MR. CAMPBELL: Well, Mr. Chairman, I 
don't disagree with that, but you have got that problem 
no matter how you do it. You either hand that problem 
to five or six on a witness panel who may or may not 
have been there for the whole course of the hearing -- 
in fact, I doubt there are any witnesses who have been 
here for the whole course of the hearing. 

And our experience has been -- as I say, 
that having counsel do it, bearing in mind the 
responsibilities of providing or pointing out that kind 
of information, bearing in mind those responsibilities, 
my experience was the Board is a pretty vigilant 
watchdog on these kinds of things and certainly the 
members of the commission certainly were never loath to 
say: Remember, Mr. Campbell, somebody else had 
something to say about that. 

I mean, that kind of thing happens. That 
in order to get the full breadth of the case, the only 
way you can do it is through counsel because none of 
the witnesses have been there all the way through. 

MR. MARTEL: Was it your experience that 
much of went on at your hearings, aside from formal 


presentations with respect to maybe economic effects, 
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that the local people in fact were primarily concerned 
how a project would affect their community, whether it 
was jobs, whether it was -- if it was a transmission 
line and so on, that they were looking for answers? 

MR. CAMPBELL: On the facility hearings, 
in most cases - I have to give you a little bit of 
background - in most cases there had been an extensive 
public involvement program leading up to the 
application and really many parts of the application 
were based on that. 

So generally speaking, in the facility 
locations, we experienced the same thing that we 
experienced on the Commission Inquiry which was, but by 
that time, yes, they knew where the line was proposed, 
they knew there were some alternatives, they were there 
either to tell the Board that they didn't want this 
line anywhere near them for the following excellent 
reasons, or that in the evaluation, inappropriate 
weight had been given to this or that, or they wanted 
it here or there or whatever. 

But it was sure clear that what they 
wanted to do was tell the Board something and they 
weren't real interested in telling my client, Ontario 
Hydro, at that time very much. 


THE CHAIRMAN: What do you, Mr. Campbell, 
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when somebody asks a question like: How does the 
Ministry go about deciding how to harvest a particular 
Cracv ofgrlorest: 

MR. CAMPBELL: You answer the question as 
briefly as you can and probably -- I mean, the way I 
would try to answer a question like that would be to 
point that there is process for making that decision. 
It is described in some of the exhibits, but basically 
we try to, you know, we publish notices, we make up a 
plan, da-da-da-da-da. 

THE CHAIRMAN: No, no, but would you be 
giving that evidence as the counsel? 

MR. CAMPBELL: Lewould tbe t-— 

THE CHAIRMAN: If I were a member of the 
public asking you the question at one of these 
sessions. 

MR. CAMPBELL: Sure. I would be advising 
as to what the evidence was on that matter. 

THE “CHATRMAN*) ITvsee: 

MR. CAMPBELL: Or what the evidence was 
intended to be on that matter. 

MR. MARTEL: But aren't you going to get 
involved -- the problem is that you are going to have 
local conditions in each of these communities and they 


are going to differ. 


Farr & Associates Reporting, Inc. 


Local Hearings 17006 


Would you not be better off if you had 
three or four senior people - I just throw a name out - 
like someone like Armson who knew a lot about 
harvesting but, at the same time, have the local 
forester or the local biologist because they are going 
to be concerned in many of those communities with 
things that affect them directly in the area they live 
in and the possible ramifications if they don't get an 
approval and what it does to their community? 

So they are going to want to know those 
sorts of things; are they not? 

MR. CAMPBELL: But I mean, if they are 
asking questions about exactly how things are going to 
be done, and far be it for me to answer this question-- 

MRee MARTEDe wThatus: raghnt:. 

MR. CAMPBELL: --because I am not acting 
for MNR, but I would expect if I was MNR's counsel, I 
would be =- thetrfirst) thing)iawould pointroutiase 

Look, I can't tell you, nor can anybody 
else in the room, nor can Mr. Armson or the local 
people tell you exactly how the forest decisions are 
going to be made four years from now, five years from 
now. We can tell you what we are doing right now 
maybe, but that's not what this hearing is about. 


MR. MARTEL: Well, wait a minute. If you 
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are talking about how you are going to mitigate 
something, a certain creek or a culvert and a culvert 
isn't big enough or something like that, the local 
people from MNR are going to have the knowledge how 
that's going to be dealt with. 

MR2 = CAMPBELL aA Lim Gighe- mBbutethat f-— 
Mr. Martel, that's just the kind of question that some 
of the parties are going to have quite a definite 
interest in. For instance, my client has a real 
definite interest on how culverts and roads are dealt 
with and if we are going to have somebody up there who 
is giving evidence on this matter in advance of Panel 
14, I'm telling you we are going to be there and we are 
NOtmgOlng tO, --eandaledonst thinkettwi Sktalratoe et 
that evidence sit in front of you without some 
cross-examination on it before it comes back to you in 
Panel 14. 

And there is a whole nest of little 
problems that start building up here. And I think 
that's really why I am just suggesting that there is an 
alternative way of dealing with it. 

And the local problem, what we used to do 
in that situation, there was a local problem, a very 
particular -- we had all those people there - as I Say, 


looking back at the experience Hydro experience - we 
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had all those people there and if there was a very 
particular local problem, you would say: All right, 
you know, Mr. so and so, you stand up, you Mr. so and 
so meet Mr. so and so, he will tell you all about it. 
Thanks. 

And it worked out very satisfactorilyy. 
They got to talk right to the guy who knew it, they got 
to talk to him, not in a formal hearing setting which 
is very intimidating, and if there had been a 
particular problem they got their problem solved 99 
times out of 100, and it was very satisfactory. 

THE CHAIRMAN: All right. So what you 
are suggesting, Mr. Campbell, is to have all the 
counsel available -- well, sorry, counsel for MNR 
available and witnesses available in terms of the local 
Situation and perhaps some senior people from the 
Ministry that could address some of these problems in a 
manner outside of the formal questioning? 

MR. CAMPBELL: Mm-hmm. All I am saying 
is that that is a way of doing it that our experience 
was: Worked very well, it responded well to the 
requirements of the local community, and I don't think 
it made anybody feel like any kind of a second class 
Citizenvwin fronts ofe theihearing paneiwe 


I am just offering you the benefit of 
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that experience, it seemed to work well. 

THE CHAIRMAN: Well, we will take it into 
consideration because, you know, our purpose in 
suggesting this whole community process is to make sure 
that the local public have some access to the Board in 
terms of presenting their own concerns, and also in 
terms of clarifying some of their concerns. 

MR. CAMPBELL: Sure. 

THE CHAIRMAN: We want to do it in a way 
that we are coming to them because they can't come to 
us. 

MR. CAMPBELL: Well, I agree with that a 
hundred per cent and the worst possible thing that can 
happen is if everybody goes away from those sessions 
frustrated and upset. 

THESGHATRMANGE hat) smrioht. 

MRe GAMPBELLED EThat’s noteinganybody's 
interest and -- 

THE CHAIRMAN: And I have been at 
proceedings and presided over proceedings where there 
was nobody available, other than the Board, and the 
questions are put to the Board and we can't start 
giving evidence or rendering opinions on evidence that 
we have heard, and basically the reply has had to be in 


those circumstances: 
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We're sorry, Mr. so and so, we can't 
answer that question, you will have to come to the 
daytime session and put your question in the formal 
context. And, of course, they go away saying: We 
can't show up at the daytime session, we work, what's 
the good of this hearing. 

This is the type of thing that we are 
trying to avoid, especially in a hearing this complex 
and this far reaching. 

MR. CAMPBELL: Sure, that's right. And 
we found a very effective way of doing that was when a 
particular local concern -- we would have somebody 
there with local knowledge and, as I say, we do the 
introduction, that problem would be dealt with. 

MR. MARTEL: But that wouldn't be put on 
the record then? I mean, the ultimate discussion 
between the two people let's say that you introduced? 

MR. CAMPBELL: No, although there were 
occasions when, for instance, the kind of thing we 
would occasionally run into - let me think of 
something - somebody says that the line is causing 
the -- the line went up and they had some radio 
interference. Well, I would introduce them to my guy 
and I'd say: We will go and find out about this and we 


will report back to the Board what it was. 
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I can remember one occasion, I mean we 
sent out the little truck that measures all this stuff 
to their house and over the next week or so and we came 
back and we reported to the Board that a particular 
matter had been dealt with in a particular way. 

I mean, you can deal with these things a 
lot of different ways, but you do have to be 
immediately responsive to the questions of the people 
there because otherwise it is very frustrating. 

You do have to bear in mind that some of 
these apparently legalistic concerns are really quite 
important to the parties. There are important things 
that get talked about and the members of public ask 
very smart questions. The answers are going to be 
really interesting to some of the parties in the 
hearing if it proceeded that way, and then you are 
really moving the whole hearing and I am not quite sure 
just how you work out that balance. 

THE CHAIRMAN: Well, you know, it is our 
intention right from day one, we are not repeating the 
whole case at 14 locations. 

MReRCAMPBEL cane ya ena te Soe 

THE CHAIRMAN: No, we realize that, but 
we have got to strike this fine balance. All of the 


other submissions of course would be on the record, the 
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formal submissions, if they are going to be presenting 
something to the Board by way of a position. 

MR. CAMPBELL: I see. 

MR. MARTEL: I still have a worry. I'm 
sorry to pursue this, but I have a worry that there 
will be a perception, the public in these small 
communities, their livelihood depends on the outcome of 
this decision and to try to tell them to go off in the 
corner and talk to someone else with no formal 
response -- I mean, I'm just wondering, is it 
impossible for various solicitors representing various 
clients if they couldn’t keep their powder dry for a 
change and listen, and if there is something that is 
really going to prejudice their client, fine to 
intervene, but surely there has got to be a way for the 
public to be on the record, otherwise they are just 
going to say -- I as a northerner, would say: Well, 
ME SS eyuS tae 

MR. CAMPBELL: No, we are not 
suggesting -- Mr. Martel, do not take me as suggesting 
that I am saying that this is not on the record-- 

MRE SMARTELs ole ame just tryingeato 
understand you. 

MR. CAMPBELL: —-aAndeSOmOn’ I agree 


fully that you have got to give an opportunity that is 
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a real opportunity and nobody will winkle out whether 
it's real or not faster than the very people who turn 
up in that room, let me tell you. That's what will 
happen. So you have to get give them a real 
opportunity, I agree with that. 

All I am saying is that I have been 
involved in a wide variety of cases in which there have 
been all kinds of different methods adopted to deal 
with this and that, on balance, that one seemed to work 
out very well. 

MR. MARTEL: I think we are agreeing in 
most except that hiving them off to the corner together 
sort of approach. I don't know what you do with that 
then. I guess that is what I am asking you. What do 
VOUNdO With thatuspecifiacesonteaoreinciadents «Dos vou 
Gecordal ty edn VOUsnNOteteconded.t ¢ 

THE CHAIRMAN: No, but as I understand = 

MR. CAMPBELL: If there was a matter -- 
if there was a particular local concern raised and 
there was some resolution or not that was worked out, 
or we said we would go away and investigate it or 
something like that, sure those kinds of things can 
come back and some of them will be put right on the 
record and say, you know: Mr. so and so raised a 


concern about a culvert and gravel washing into a 
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stream here and there, we have gone out to look at the 
situation - this is a week later - we want to tell the 
Board we went and had a look at it, you know, he was 
quite right, or here is a picture, or whatever the heck 
it was, and the matter has been resolved, whatever. 

MR. MARTEL: So it still becomes part of 
the record. I guess that's what I was getting at, Mr. 
Campbell. 

MR. CAMPBELL: You can do -- I am just 
sort of making up an example here, but there are a 
variety of different ways, if there is a very 
particular local concern, of assuring the Board that 
isn't just forgotten and assuring the individual that 
it won't be forgotten in the Board's proceedings. 

MR. MARTEL: OkKay. 

MR. CAMPBELL: There is lots of 
creativity that can work around this to solve that very 
particular problem which is part of the test as to 
whether it provides a real opportunity. And I agree 
with you one hundred per cent, it must provide a real 
opportunity. 

MR. MARTEL: OKay, thank you. 

THE CHAIRMAN: Thank you, Mr. Campbell. 

MSs Coons 


Ms. Swenarchuk, we will get back to you 
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in a moment. 

MSs-CRONK:t8 My. eChaixrman #il vcan' t comment 
with particular experience on the proposal that Mr. 
Campbell made, it has been many years since I was on 
CTE Cuine an ranyeaway Lofutnasmka ndiwepitewrTchnouteany 
instructions from our clients at all, there is a 
proposition that some counsel have discussed and I 
would like to make to you for your consideration. 

It seems to me that there are a number of 
factors have that to be balanced here and, of course, 
the Board is more acutely aware of them than counsel. 
But it is, first, that there be no unfairness to the 
members of the public who are being invited to 
participate in this process and that they -- that in 
actual fact, as well as in perception, that their 
involvement is seen to be real. That is one interest 
that has to be balanced. 

The second and equally important in my 
view is that already alluded to by Ms. Murphy and, that 
is, fairness to the witnesses, those individuals who 
have already testified, have already been subject to 
cross-examination, and whose evidence has been 
completed. Without elaborating any further, that is a 
different and equally substantive interest that has to 


be taken into account. 
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There is a third, however, in my view and 
that is fairness to the process and that is in essence 
fairness to the Board. And I don't think there is any 
counsel in the room who could not perhaps ad nauseum 
account personal experience for you in this regard, but 
I am sure the Board members in prior cases have had the 
experience of receiving well-intentioned and meaningful 
public submissions, but in some instances which are 
markedly ill informed. And, in many instances, that is 
the fault of counsel representing those interests 
because they have not sufficiently informed members of 
thee publac cofetiher facts: 

But all I am suggesting to you is that it 
becomes very important in an exercise of this kind to 
provide members of the public with an opportunity to 
have factual questions answered so that the views they 
ultimateiy express to you formally under oath are 
informed and that they are not perceiving on 
misperceptions of what the undertaking is all about or 
what is proprosed, because then the evidence becomes 
potentially of less value to you in your 
considerations. 

I think that's quite a separate interest, 
and prior panels of this Board and other tribunals have 


addressed that very issue in their decisions, how one 
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accomplishes making that kind of information available 
to members of the public. 

Having said all of that, really what I 
propose for your consideration again, clearly without 
instructions from my clients - as counsel I am now 
speaking - is an adaptation I think of what Ms. Murphy 
has already suggested to you and; that is, that there 
be an informational session held in the absence of the 
Board in each locale, and let's take the first visit, 
when all legal counselfinal if they so chose could be 
present, but clearly the MNR -- 

THE CHAIRMAN: This would be prior to the 
final session. : 

MS. CRONK: Prior to the attendance of 
the Board and in the absence of the Board, so that it 
would be off the record but not formally be the receipt 
of evidence, that MNR counsel would be present together 
with such representatives of their client as they 
determined to be appropriate, with direction from the 
Board if that's appropriate, and such other legal 
counsel as chose to be there with representatives of 
their clients, if they deemed that to be appropriate, 
and it be nothing more than an informational exchange 
and an opportunity to respond to very specific 


questions both as to the evidence that the Board had 
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received to date as to the facts concerning the 
undertaking, what the undertaking was about. 

That can be structured in any number of 
ways and counsel in this room are sufficiently 
experienced that they could put some proposals to you 
so that you could satisfy yourself that it was going to 
be sufficient. 

There can be an introduction, 
introductory statement made by counsel for the MNR, for 
example, as to what was involved, documentation made 
available and I would then suggest that on a different 
day, perhaps the immediately following day and 
evening - and you would do that in the day and the 
evening to accommodate people who, because of their 
working schedules can't be there during the day - the 
next day the Board would be in attendance for a day and 
evening session and would formally receive public 
submissions in much the same that it's always 
traditionally been done. 

And that that would be evidence that you 
would formally receive on the record that would be 
transcribed, but people who chose then to give such 
evidence under oath and to make submissions to you 
would do so on the basis that they have had an 


opportunity to have their questions answered. 
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Now, that doesn't solve in my mind at 
least one remaining or lingering procedural difficulty 
and that is the individual who shows up on day two not 
having availed themselves of the opportunity to be 
there on day one and perhaps some arrangement of the 
kind that Mr. Campbell suggests can accommodate that. 

But at least it doesn't put the Board in 
the position where questions are being directed to you 
which, because of legal procedures, cannot be answered 
which creates a misperception in the minds of the 
public. It does provide a very real and substantive 
opportunity for the public, if they so wish, to seek 
the information they require, but it also isn't unfair 
to a witness. 

It isn't also unfair to a witness who has 
testified and whose testimony is complete. So it does 
offer some attraction in that sense and, obviously, 
there is many variations on the theme. 

But if you approach the informational 
session as something distinct from the receipt of 
formal evidence, then I think you protect all those 
interests. 

THE CHAIRMAN: Thank you, Ms. Cronk. 
That's a very helpful submission. 


Ms. Swenarchuk? 
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MS. SWENARCHUK: I know we normally get 
one kick at the can, but I assume that this session is 
a little more informal. 

THE CHAIRMAN: No, it is. We are seeking 
guidance from counsel as much as anybody else, because 
there particular hearing I think does not have a 
parallel, at least in this panel member's experience, 
and I would suggest it's a broader scope than most 
hearings that the province has involved in. 

MS. SWENARCHUK: I am going to disagree 
with what Ms. Cronk has suggested, but I first want to 
remind us all that we haven't discussed so far one of 
the other interests, one of the other purposes, one of 
the other values of this whole set of hearings. 

We have talked about giving the public a 
chance to make its statements to the Board and the 
values of these hearings to the public, what we haven't 
talked about so far is the value of the hearings to the 
Board specifically and, I think that that is a very 
important consideration, that the Board is going to 
have an opportunity, through these meetings, to hear 
probably pretty idirect + not atcall thotentiralyenoteat 
all theoretical, but very direct information about the 
effects of this entire undertaking in various 


communities. 
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And I think that is an invaluable source 
of information for the Board, something that we should 
all attempt to encourage and expedite and make as most 
inviting as possible for the public. 

THE CHAIRMAN: Why would we not hear that 
in terms of the submissions made by the same members of 
the public? I mean, if they hear something -- for 
instance, the day before they go to this public 
information session and the Board is not present to 
have clarified certain questions that they ask of the 
various parties and you can provide those answers -- 

MS, 4SWENARGHUK *) FeWelll Selethinke—— 

THE CHAIRMAN: And they disagree with 
some of those, why can't they come to the Board the 
following day and raise it as part of their submission? 

MS. SWENARCHUK: I think we are asking a 
lot of people to give up two days to do this and I 
think that local people may not be too pleased to turn 
up the day before and not find the Board there. 

I think we are then again into this 
question of perception and, you know, they know the 
Board is supposed to be there, the Board is what is 
important to them, they want to air their, in some 
cases it will be complaints, positions before the 


Board. To the extent they can get answers from the 
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proponent that is good, but basically the Board is 
their focus and I don't think in terms of public 
perception -- 

THE CHAIRMAN: But they are advised that 
the Board is coming, the Board is coming to hear their 
concerns and we'll be there to listen to their 
submissions. 

I mean, why would they feel that because 
they have an additional opportunity to try and clarify 
some of their misconceptions or appropriate conceptions 
in advance of the Board coming, would that be 
considered unfair because they will have an opportunity 
very shortly after that to address the Board on those 
concerns, and if they disagree with anything that they 
are told the day before in any way, presumably they 
would make that known to the Board the following day. 

MS. SWENARCHUK: Well , I think you are 
creating - perhaps onerous isn't the right word - but I 
think you are putting -- requiring too much of people 
to ask them to come back twice basically, and I also 
believe that frankly people aren't coming to this for 
an information session from the Ministry of Natural 
Resources. The Ministry probably is in their 
community. 


As I say, the focus of their attention is 
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the Board and I think what is more important to them is 
that the discussions that occur occur in the presence 
of the Board and, you know, there is some sort of 
interaction with the Board. 

THE CHAIRMAN: Okay. You know, that is 
accepted, but how do you propose to get around some of 
the possible evidentiary type problems that we may get 
into that have already been alluded to by both the 
Ministry, Mr. Campbell and Ms. Cronk and others? 

MS. SWENARCHUK: Well, I am not really 
persuaded that those are very serious evidentiary 
matters. 

THE CHAIRMAN: Well, they may or may not 
be, it depends what's said and what comes out, you see. 
If it's the normal case where there is not many of 
those difficult questions that require replies from 
specific witnesses, that is one scenario. 

If there are cases that are the opposite, 
then you do have, ina formal process which is 
quasi-judicial in nature like this one, some possible 
evidentiary problems and you may be willing to give up 
your right to cross-examine, but not every party may be 
Willing tosdogso. 

MS. SWENARCHUK: Well, the submissions 


that are coming from these parties will not cause a 
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problem, they simply come to the Board. 

THE CHAIRMAN: We have no problem with 
any of the submissions. If they want to make a 
submission they are no different than any other party, 
and as long as it's relevant to the matters before this 
Board, they can make those submissions. 

MS. SWENARCHUK: The only - and I would 
expect that many of the questions that would come from 
the public oriented largely to Ministry witnesses also 
will not ultimately not cause a problem. 

MS. CRONK: You can't possibly say that, 
with respect. 

MS. SWENARCHUK: No, I am saying I expect 
most of them will not ultimately cause a problem. Yes, 
there may be some that may. 

THE CHAIRMAN: And what do we do at that 
point; say they can't ask those questions. 

MS. SWENARCHUK: No. I think they have 
to have the opportunity to ask those questions and I 
think that it is more important that those questions be 
asked and answered in the presence of the Board and let 
us then sort out the difficulties about 
cross-examination, then to high waff a part of this 
process and have it done privately without the Board 


present. 
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I think in terms of public perception and 
public right, that that is not the desirable way to go. 

THE CHAIRMAN: But how does that accord, 
Ms. Swenarchuk, with the number of proceedings that you 
are probably familiar with where there have been public 
information sessions held by proponents or public 
workshops or - they go under a variety of titles. 

There have been a number of hearings 
where the application that is coming before the Board, 
or in some cases before the Board, is discussed so that 
the public at large is better informed and, therefore, 
their questions and their concerns are more focused. 
It's not just a shot in the dark because they aren't 
privy to anything that's gone on and, in this case, 
over the space of a year. 

I mean, these are held quite frequently 
as you are probably aware. 

MStm@SWENARCHURK -@QWeldv blet YsPiocokgatrit 
this way. If we were to follow the proposal of having 
an information session the day before and then the 
hearing, I guess no one in the world including myself 
can argue against holding information sessions. 

The question then still would arise: 

What about the person who comes the day the Board is 


sitting who wasn't there before and has a question for 
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the Ministry. Are you going to then tell that person: 
Sorry, you lost your opportunity to ask them off the 
record and we are only hearing submission tonight. 

And I don't feel that that would be an 
acceptable way to proceed. 

THE CHAIRMAN: Well -- 

MR. MARTEL: Would the people show up - 
let me ask you the question - would the people show up 
for the information centre or would they show up the 
next day because they want to talk directly to the 
Board.s Andethar Sse yoursconcerne 

MS. SWENARCHUK: Well, precisely my view 
is that they want to deal with the Board. They may 
also have questions that they expect the Board to help 
them answer with MNR. 

So, again, what I was just saying - I 
hope I'm replying to your question, Mr. Martel - sure, 
I can't argue against an information session. I think 
though we still have to be prepared for the other -- 
for the individuals who literally can't make both and 
will come when the Board is there and I don't think any 
of us want to be in the position of saying to them: 
Sorry, we can't have your questions answered. 

THE CHAIRMAN: But how do you answer the 


questions if the witnesses aren't there to answer them 
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or if the witnesses that are there aren't the 
appropriate witnesses? 

MS. SWENARCHUK: Well, my proposal 
earlier was to have some senior managers and some local 
Ministry staff, people present, and I still think -- 
that, still in my submission, should be done on these 
hearings. When the Board is there, these individuals 
should as well be there: 

THE CHAIRMAN: Ms. Murphy? 

MS. MURPHY: I just wanted to make one 
final comment. This has been very helpful because, as 
you realize, this issue came up with Mr. Mander and it 
was very important to us to hear what the Board had in 
mind and what concerns you had and what the other 
people here had to say. 

i done eth nk gatethisepointein=time-we 
can resolve all of these issues. There are, as I 
pointed out in the beginning, a series of things that 
we had to think about. 

I would suggest at this point that we 
simply put the matter aside for a short period of time, 
that would give us an opportunity to speak to our 
friends and look at some of the creative options and 
perhaps put a few of those before the Board. I think 


what would be the most helpful way of dealing with the 
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matter at this point. 

THE CHAIRMAN: Okay. That makes sense 
because I think we have identified collectively most of 
the major problems that can arise and I think you are 
fully apprised of the Board's desire to give the public 
a full and adequate opportunity to participate. 

We have to protect a number of interests, 
we want to do it with the least amount of difficulty 
and perhaps if counsel can get together and discuss 
this further some common position might be able to be 
put forward that can also receive the approval of the 
Board. 

Just to help you along with respect to 
two or three of the other items that you mentioned, Ms. 
Murphy, at the outset. As far as notice goes, it would 
seem to us that we would want to give adequate notice 
to the local community that whatever form this session 
is going to take is going to occur at a specified place 
on a specified day and we set ahead of time that day. 

I don't think it necessarily has to be a 
full 30 days' notice or greater than that, it may be as 
little as 15 days' notice, but what we are suggesting 
is, is that not only should it be the newspaper notice 
but perhaps some radio spots at the local radio 


station, perhaps even a notice could be posted at a 
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community centre, if there was a community centre. 

There is a variety of ways to give notice 
and get the message across. And we found that for some 
of these local community-type hearings radio spots, two 
or three days' worth, are sometimes very effective, as 
well as the local paper. 

So I think we could probably settle when 
we would hold the hearing and make the arrangements in 
advance, but it doesn't have to be that far in advance. 

We will try and plug it into a convenient 
place in the evidence -- in the flow of the evidence as 
we are going along. 

We think it should be in September or 
October and definitely not in the summer months, not in 
August. We feel that those are the traditional 
vacation months and we would not want to go in and hold 
a community hearing where the public could then come 
back and say: You came to our location in the middle 
of the summer knowing nobody would be there. We don't 
want that perception. 

The details of notice would probably 
indicate some kind of general statement the nature of 
that local proceeding. 

Now, as far as the support: It would be 


adviseable pe wathinkeeligwe did notedragralongeall of 
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the documentation in connection with the main hearing, 
at least not to this type of community hearing where a 
major party is not making a major presentation. 

Your suggestion I think in discussions 
with Mr. Mander of perhaps arranging for fax facilities 
to be set up connected with your operation in Thunder 
Bay might be helpful in the sense that we might at 
least be able to fax over appropriate documents if the 
same should become necessary. 

Our experience in these local situations 
are there's not much in the way of documentation that 
is necessary. Certainly there is not a large call on 
many of the exhibits and, of course, we would bring 
with us some of the exhibits that would normally be 
expected to be there, such as the Class EA Document 
itself, Exhibit 4 and, you know, a selection of some of 
the other ones that we expect might be addressed. 

Beyond that, if we don't have all of the 
documentation there, we would probably have to attempt 
to have the publics' concerns answered in the absence 
of those documents. We would perhaps have Mr. Mander 
make an attempt in some way, if specific parties 
contacted him in advance and requested any 
documentation that was here to be brought, we could be 


advised of that and perhaps the notice itself will 
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contain some statement to contact Mr. Mander should any 
particular exhibit be required. 

Because, let's face it, some of these 
members of the public may be following these 
proceedings in terms of the transcripts. 

How long, we'd have to play that by ear. 
We would think that it probably wouldn't take more than 
two or three days. 

And where would be dependent really on 
which location we chose and what the facilities are 
like and what we expect to be in terms of the numbers 
COfmpuUbLiceturningsout-emyCommunetyanal ly, sarenay 
wherever. 

So you might take those general 
directions into account when counsel is getting 
together to consider these matters. 

MS .eGRONK -eeMre ef Chairman, #do0eyou 
ultimately wish to hear from counsel as to the proposed 
location or locations? 

THE CHAIRMAN: Yes, that would be helpful 
if any counsel have given that any thought. You mean 
now or later? 

MS2 AGRONKG@SNG, iemean later: 

THE CHAIRMAN: Yes. You might also give 


that some consideration. Make sure you choose it from 
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the list that we have already dealt with. We don't 
want to extend that number of locations much more. 

Yes? 

MSie-SBABORN 2) AAMT. Chairman seust 
following along from that. Could Mr. Mander provide us 
wi th-=- 

THE CHAIRMAN: That letter? 

MS. SEABORN: --information as to what 
locations the full-time or part-time parties have 
requested they call their evidence in. 

THE CHAIRMAN: Yes. 

MS. SEABORN: Because that may be a way 
of determining the initial location. 

THE CHAIRMAN: Yes. And I understand, 
Mr. Mander, that we have specifically requested of all 
parties an indication of where they would like to 
present their evidence and we should have that on file; 
is that not correct? 

MR. MANNING: Yes. 

THE CHAIRMAN: Okay. We will have Mr. 
Mander provide that to counsel. 

MS. SEABORN: Thank you. 

MS. MURPHY: Should we set a return date 
for this matter? Do you think that would help at this 


point or should we raise it again? 
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THE CHAIRMAN: Well. Why don't we 
perhaps try and address this, if you like, in the 
Toronto session on one of those two days, June 1 and 
Phevsl Ik ielalele lec 

MS. MURPHY: I think we can probably 
manage to have some things together by then. 

THE CHAIRMAN: Okay. Anything further? 

(no response) 

Very well. We will adjourn for the day 
and see you all later. Thank you. 

We will start tomorrow at 8:30. 
---Whereupon the hearing adjourned at 4:50 p.m., 


to be reconvened on Wednesday, May 10th, 1989, 
commencing at 8:30 a.m. 


Farr & Associates Reporting, Inc. 
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